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THE SUPREME COURT OF NORTH CAROLINA. 


By WALTER CLARK. 


HE title “ Supreme Court of North 
Carolina” dates from the Act of 1805 ; 
but the court thus styled consisted of a 
conference of the circuit judges, and was in 
fact a mere continuation, with some modifi- 
cations, of the previous Court of Conference. 
In the year 1818 the Supreme Court, con- 
sisting of judges having appellate duties 
only, was first established. From 1818 to 
1868 it was composed of three judges. The 
number was increased by the Constitution 
of 1868, to consist of a Chief-Justice and 
four Associate Justices. By constitutional 
amendment the number of Associate Justices 
was reduced to two, Jan. 1, 1879; but by 
another amendment it was again increased 
to four, Jan. 1, 1889. 

Since the establishment of the Supreme 
Court in 1818 the bench has been occupied 
by twenty-nine judges, of whom seven were 
Chief-Justices. In this enumeration are in- 
cluded the present occupants of the bench. 
This article is intended to be a sketch of 
the twenty-four incumbents of the Supreme 
Court of North Carolina from its organiza- 
tion in 1818, exclusive of those now on the 
bench. 

The history of our judiciary prior to the 
Act of 1818, creating a separate and distinct 
body of Appellate Judges, will justify a 
cursory notice. 

In 1670, under the cumbersome “ Funda- 
mental Constitutions of Carolina,” which had 
been drafted by the celebrated philosopher 
John Locke, we first hear of a Chief-Justice 
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of North Carolina. He was no less a man 
than Anthony Ashley Cooper, better known 
to fame as Lord Shaftesbury. He was one 
of the eight Lords Proprietors to whom the 
province of Carolina had been granted by 
the Crown. Lord Shaftesbury had no inten- 
tion of exercising the duties of the post in 
person, and appointed one Captain John 
Willoughby as his deputy. In 1713 we find 
that Christopher Gale was Chief-Justice. 
He was born in Yorkshire, England, where 
his father was rector of a church. He 
resided and died in Edenton. He left a name 


‘that is never mentioned but with respect. 


The late Col. George Little of Raleigh was 
a lineal descendant. Gale, owing to difficul- 
ties with the Governor, visited England, and 
was succeeded by Tobias Knight, who was 
accused (but acquitted) of complicity with 
the pirate ‘‘ Blackbeard.” He was succeeded 
by Frederick Jones, of indifferent fame. 
Gale, having returned from England, again 
filled the post. In 1724 Governor Burrington 
endeavored to eject him, and appointed 
Thomas Pollock; but the Lords Proprietors 
refused to confirm him and re-instated Gale. 
The Proprietors retroceded their sovereignty 
to the Crown in 1729; and in 1731 Gale was 
superseded by William Smith, who had been 
educated at an English University, and had 
been admitted as a barrister at law in 
England. Governor Burrington appointed 
John Palin first to succeed him, and then 
William Little, son-in-law of Gale, who, soon 
dying, was succeeded by Daniel Hamner. 








458 





The Green Bag. 








He in his turn yielded to Smith, who had 
returned from England. In 1740 John 
Montgomery became Chief-Justice, and was 
succeeded in 1744 by Edward Mosely, a man 
of real ability. He died in 1749, and was 
succeeded in turn by Enoch Hall, Eleazar 
Allen, James Hazell, and Peter Henly 
respectively. 

In 1746 an important change was made 
in the Court Law. Up to this time the 
Chief-Justice sat with from two to ten as- 
sistants, who were simple justices of the 
peace. Indeed it is not certain that all 
the Chief-Justices even were lawyers. By 
that act all writs were issued from the court 
at Newbern, and all pleadings were filed 
there; but trial of the issues could be had 
at the wzsi prius terms held by the Chief- 
Justice and associates at Edenton, Enfield, 
and Wilmington. Three Associates were 
appointed under this act, who were required 
to be lawyers. Charles Berry became Chief- 
Justice in 1760, and committed suicide in 
1766. In 1767 the Province was divided 
into five judicial districts, — Edenton, New- 
bern, Wilmington, Halifax, and Hillsboro, — 
in each of which towns a court was held 
twice each year by the Chief-Justice and his 
Associates. The Chief-Justice was Martin 
Howard, and the Associates were Richard 
Henderson and Maurice Moore. Judge Hen- 
derson was the father of Chief-Justice 
Leonard Henderson, and Judge Moore was 
the father of Justice Alfred Moore, of the 
U. S. Supreme Court. This Act of 1767 
expired at the end of five years; and in con- 
sequence of disagreement between the Gov- 
ernor and the Legislature, there were no 
courts in the Province between 1773 and 1777. 
After August, 1775, till the Judiciary Act 
adopted Nov. 15, 1777, by the new State gov- 
ernment, the judicial functions were perforce 
discharged by the Committees of Safety. 

Under the Provincial government the 
Chief-Justice was a member of the Council 
or Upper House of the General Assembly, 
which also shared largely in the executive 
functions. The Constitution of 1776, on the 

















contrary, made both the Executive and Judi- 
ciary dependent upon the General Assembly, 
which was elected annually. Though the 
judges were to hold office during good 
behavior, their offices could be abolished 
at the will of the legislature, and there 
was no inhibition against a decrease of their 
salaries. The Constitution of 1835 prohib- 
ited a decrease of a judge’s salary during his 
continuance in office. The Constitution of 
1868 made the Supreme Court a part of the 
Constitution and beyond repeal by legislative 
action, and fixed the term of office at eight 
years, and made it an independent part of 
the Government, free from control by the 
legislative or executive departments. The 
judiciary inferior to the Supreme Court is 
still, however, left subject to legislative action, 
except that the term of office of the Superior 
Court judges is fixed at eight years, and the 
salary of no judge can be diminished during 
his continuance in office. 

By the Judiciary Act of 1777 the State 
was divided into six districts, — Wilmington, 
Newbern, Edenton, Hillsboro, Halifax, and 
Salisbury. In 1782 Morganton was added, 
and in 1787 Fayetteville, making eight in all. 
At each of these a court was held twice 
each year by three judges. The first judges 
elected were Samuel Spencer of Anson, 
Samuel Ashe of New Hanover, and James 
Iredell of Chowan. After riding one circuit 
Iredell resigned, and was succeeded by John 
Williams of Granville. Iredell was a very 
able man, and was subsequently appointed 
by Washington a Justice of the Supreme 
Court of the United States. Judge Ashe 
held office till he was elected Governor in 
1795, Spencer till his death in 1794, and 
Williams till his death in 1799. The death 
of Judge Spencer was singular. In old age 
he was asleep on a warm day in a chair under 
the shade of a tree. A turkey cock, enraged 
by a red cap or handkerchief which the 
Judge wore to keep off the flies, assaulted 
him. Either by the blow of the gobbler, 
or by the fall from his chair caused by the 
assault, the old Judge died. 
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To this court belongs the distinction of 
being the first to assert the power and duty 
of the bench to declare an act of the legis- 
lature void for unconstitutionality. This it 
did in the case of Bayard v. Singleton, at 
May Term, 1786, shortly before similar ac- 
tion by the Supreme Court of Rhode Island. 
New York followed with a similar decision 
in 1791, South Carolina in 1792, and Mary- 
land in 1802. This 
was novel and strong. 
action then. There 
were no_ precedents 
for it. In England, 
there being no written 
Constitution, any ac- 
tion of the Parliament 
had always been con- 
clusive on the courts, 
at least since arbi- 
trary government by 
the Crown had ceased. 

In 1790 Halifax, 
Edenton, Newbern, 
and Wilmington were 
constituted the East- 
ern Riding; and Mor- 
ganton, Salisbury, 
Fayetteville, and Hills- 
boro the Western Rid- 
ing. Two judges were 
to hold each term of 
court, the number be- 





was styled the “Court of Conference.” In 
1804 this was made a court of record, and 
the judges required to file written opinions. 
In 1805 the title was changed to the “ Su- 
preme Court,” —surely a tardy recognition 
of the constitutional provision of 1776, — 
and the Sheriff of Wake was made marshal 
of the court. In 1806 the districts were 
increased to six ridings, two additional judges 
being elected, and a 
superior court was for 
the first time to be 
held twice a year at 
the court-house in each 
county, and by one 
judge. The judges 
were to ride each cir- 
cuit in rotation, as is 
still the law, and as it 
has been continuously 
since 1806, with the 
exception of the years 
1868-1876. The pro- 
vision requiring this 
is now in the Consti- 
tution. In 1810 the 
judges hearing appeals 
in the “Court of Con- 
ference” were required 
to write out their opin- 
ions “at full length,” 
and to elect a Chief- 
Justice. John Louis 





ing increased for that 
purpose to four by 
the election of Judge 
Spruce McKay. In 
1799 James Glasgow, 
Secretary of State, and 
others having been charged with fraudulent 
issue of land warrants, the legislature passed 
an act for the court to meet twice a year in 
Raleigh for the trial of these causes, and 
incidentally to hear appeals in causes accu- 
mulated in the district courts, the act to 
expire in 1802. This act, however, so far 
as hearing appeals was concerned, was in 








1801 extended for three years, and the court 


Taylor was the first 
and only judge who 
filled the post. By the 
same act a seal and 
motto were directed 
to be established for 
the court, and any party to an action in 
the Superior Court, civil or criminal, was 
given the right of appeal. Any two of the 
six judges sitting in conference at Raleigh 
as a supreme court constituted a quorum. 

In the year 1818 the Supreme Court, as 
contemplated by the Constitution of 1776, 
and substantially as it has ever since existed 
(barring an increase in the number of 
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judges, and the constitutional provisions as 
to tenure of office, and independence of the 
other departments of the government, as 
above noted), was established. 
was introduced by Hon. William Gaston, 
who many years after became one of the 
most illustrious members of the court he 
had contributed to create. 

The salary was fixed at that date at 


The bill | 


$2,500, —a figure at which it still stands, | 


though owing to the changes in values the 
present salary is not much more in fact than 
one third of the sum allowed by our fore- 
fathers seventy-four years ago. The salary 
of the Superior Court judges, previously 
$1,600, was then fixed at $1,800. This has 
since been raised to $2,500. The legislature 
elected John Louis Taylor, Leonard Hen- 
derson, and John Hall the first judges. 
Taylor and Hall were elected from the Su- 
perior Court bench, and Henderson had 
recently resigned from it. Till the Consti- 
tution of 1868 the tenure was for life or 





ness and accuracy which indicate thought 
and a thorough knowledge of the race-track ; 
and there are many similar cases: Mc- 
Kensie v. Ashe, 2 N. C. 578; Hunter v. 
Parker, 3 N. C. 373, and others. In State 
v. Knight, 1 N. C. (Taylor, 44), Judge Tay- 
lor lays down a principle which has just 
been reaffirmed after the lapse of nearly a 
century, in State v. Cutshall, 110 N. C. 538, 
that the legislature cannot make an extra- 
territorial act punishable in this State. In 


| the same volume, in State v. Carter, occurs 


good behavior, and the judges were elected | 
by the legislature, the Chief-Justice being | 


chosen by his associates. Since 1868 the 
term of office has been fixed by the Consti- 


tution at eight years, as has been stated, | 
and the office of Chief-Justice is a distinct | 
one from that of Associate Justice, though | 


there is no difference in point of emolument 
or functions, save that the Chief-Justice 
presides. The mode of election, too, since 
1868 is by the people. In event of a va- 
cancy the Governor appoints till after the 
next general election for members of the 
General Assembly. The new court began 
work Jan. 1, 1819, and its first decisions 
appear in the 7 N. C. Reports (3 Murph.). 

Among the decisions prior to the estab- 
lishment of the new court we note that 
the court in those days made numerous ad- 
judications upon bets on horse-races, from 
which they have been relieved by the Act 
of 1810 making all betting illegal. In Wil- 
liams v. Cabarrus, 1 N. C. 19, decided in 
1793, will be found the ethics which should 
govern in horse-racing laid down with a ful- 


' the court. 








one of those unaccountable decisions which 
made the old criminal law so often a tres- 
pass upon the common-sense of mankind. 
In that case the defendant had been con- 
victed of a deliberate and malicious homi- 
cide, yet the judgment against the murderer 
was arrested because in the indictment in 
the word “breast” the vowel a (which is 
unpronounced) was omitted by clerical error. 
Such fantastic mental phenomena have long 
since become impossible, as the legislature, 
by repeated and very plain enactments, have 
provided that errors and omissions of form, 
and not of substance, shall be disregarded, 
and the courts have now very long since 
abandoned such trifling with justice. In 
this very case it is refreshing to see that 
Judge Taylor dissented from the decision of 
It is also to be noted that in 
those days an appeal lay for the State in 
criminal cases from a verdict of not guilty. 
State v. McLelland, 1 N. C. (Conf. 523), and 
State v. Hadcock, 3 N.C. 348. This was not 
reversed till as late as the year 1809 by the 
decision in State v. Jones, 5 N. C. 257, and 
then upon the wording of the new statute 
regulating appeals. 

On p. 469 of the 3 N. C., the conscientious 
reporter saves himself from all possible re- 
sponsibility by this remark at the end of the 
report of the case of Clark v. Arnold: “The 
reporter is bound by his duty to the public 
to question at least one part of this decision.” 
Then, after giving his reasons why the court 
was in error, he courteously adds: “ But let it 
be remembered, once for all, that I impute 
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this, as well as every other mistake of Judge 
Hall, to the hurry of business. I believe the 
government at this time has no officer who 
more deserves its confidence. Yet I cannot 
agree to disseminate wrong legal opinions 
out of respect to the opinion of any one.” 
State v. Smith, 5 N. C. (1 Murph.) 218, is an 
indictment for fraudulently procuring a cer- 
tificate of survey to be issued from the public- 
land office, etc. Its 
singularity lies in the 
fact that the defend- 
ant then, and for many 
years after, was State 
Senator continuously 
till elected Governor 
in 1810; the prosecu- 
tor was Alfred Moore, 
then an Associate Jus- 
tice of the United 
States Supreme Court. 
The Surveyor,who was 
an alleged particeps 
criminis, frequently 
thereafter served as 
a member of both 
branches of the Gen- 
eral Assembly. The 
case is evidently a 
historical puzzle for 
some Dryasdust to in- 
vestigate and eluci- 
date. The new court, 
as we have said, be- 
gan its labors Jan. 1, 
1819; and its decisions begin with the 7th 
N. C. Reports (3 Murph.). 

John Louis Taylor, chosen by his associates 
the first Chief-Justice, was when elected to 
the Supreme Court the oldest judge in com- 
mission on the Superior Court bench, to which 
he had been elected in 1798. He was born 
in London, but of Irish parentage, March 1, 
1769. At the age of twelve years he was 
removed from his widowed mother, and 
brought to this country by his elder brother, 
James Taylor. By the assistance of his 
brother, he obtained, though in an imperfect 








JOHN LOUIS TAYLOR. 





degree, the benefits of a classical education 
at William and Mary College in Virginia, an 
eminent institution in those days, from which 
went out four Presidents, — Jefferson, Madi- 
son, Monroe, and Tyler, — Chief-Justice Mar- 
shall, Gen. Winfield Scott, and many other 
distinguished men. He was compelled to 
leave college before graduation; and after 
reading law without preceptor or guide, he 
was admitted to the 
bar in 1788, before he 
was twenty, and lo- 
cated in Fayetteville. 
In 1792, 1793, 1794, 
and 1795, he was 
elected to the legisla- 
ture from Fayetteville, 
then a borough town. 
In 1794 he was a can- 
didate before the Gen- 
eral Assembly for the 
office of Attorney- 
General, but was de- 
feated by Blake Baker. 
He removed to New- 
bern in 1796, and in 
1798 he was elected a 
Judge of the Superior 
Court. In 1818 he had 
held that office consec- 
utively twenty years, 
during ten of which he 
had been Chief-Justice 
of the court held by the 
judges of the Superior 
Court in Conference. He died Jan. 29, 1829, 
and is buried in the cemetery at Raleigh. In 
1802 he published Taylor’s Reports, which 
now form a part of 1 N.C. Reports» In 1814 
he published the first volume of the North 
Carolina Law Repository, and in 1816 the 
second volume of the same, and in 1818 Tay- 
lor’s Term Reports. These three volumes are 
now united in one, known as the 4 N. C. Re- 
ports. As originally printed, the Repository 
contained much interesting matter (other 
than decisions of the court) which has now 
been omitted in the reprint. In 1817 he was 
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appointed by the General Assembly jointly 
with Judge Henry Potter of the United 
States District Court for North Carolina to 
publish a revision of the statute law of the 
State. This revisal, known as Potter’s Revisal, 
came out in 1821. In 1825 Judge Taylor 
published a continuation of this work, includ- 
ing the Acts of 1825. This is known as Tay- 
lor’s Revisal. He also published a treatise 
on executors and administrators. He pos- 
sessed a singular aptitude for literature, and 
would have excelled in composition if his 
“jealous mistress,” the law, had given him 
opportunity. His elocution was the admira- 
tion of all who heard him. His style of 
writing is preserved to us in his opinions, 
and in beauty of diction they are not sur- 
passed, if equalled, by any of his successors. 
Chief-Justice Taylor came to that post at 
forty-nine years of age, and during the ten 
years he presided in the new court his 
opinions, which are to be found in Murphey’s 
last volume and Hawks’s four volumes (now 
known as 7th to 11th N. C. Reports inclusive) 
and in part of 16 N. C., form at once his 
judicial record and his lasting eulogy. His 
opinions before his elevation are to be found 
in the prior volumes, Ist to 6th N. C. His 
charge to the grand jury of Edgecombe in 
1817 is a model in style and subject matter. 
It was published by request of the grand jury. 
Of his character as a man his associates place 
their estimate on record in a tribute to be 
found in the 16 N. C. (1 Dev. Eq.) 309, as 
follows: “ Of the Chief-Justice as a man, we 
are unwilling to trust ourselves to speak as 
we feel. We loved him too well and too long 
to make the public the depository of our 
cherished affections. If there ever heaveda 
kinder heart in human bosom, it has not 
fallen to our lot to meet with it. If ever man 
was more faithful to friendship, more disinter- 
ested, humane, and charitable, we have not 
been so fortunate as to know him. When 
we think of these excellences, — when we call 
to mind the instances in which we have seen 
them illustrated in practice, and felt their 
kindly influence, — and when we look around 











into the wide world to search for those who 
may supply his place in our affections, the 
exclamation involuntarily arises, — 
“Vale! Vale! 
Heu quanto minus est, cum reliquis versari 
Quam tui meminisse.”’ 

Judge Taylor was twice married. By his 
wife Julia Rowan he had one child, a 
daughter, who married Major Junius Sneed, 
of Salisbury. A son of theirs, John Louis 
Taylor Sneed, became Attorney-General of 
Tennessee. His second wife was Jane Gas- 
ton, sister of Judge Gaston, by whom he had 
a daughter who married David E. Sumner, 
of Gates County, and left descendants in 
Tennessee. Judge Taylor also had a son 
who died without issue. His name, there- 
fore, can be transmitted to posterity only 
in his good works which “do follow him.” 
Judge Taylor was succeeded as judge by John 
D. Toomer, and as Chief-Justice by Leonard 
Henderson. 

Chief-Justice Leonard Henderson was the 
son of Judge Richard Henderson of colonial 
times, and was born, Oct. 6, 1772, on Nut- 
bush Creek, in that part of Granville County 
which is now in Vance. As an evidence of 
the frugality and industry of the times, it is 
said his mother taught her sons as well as her 
daughters to card and spin. A county and 
two prosperous towns preserve this illustrious 
family name to posterity. His brother Archi- 
bald was equally distinguished as a lawyer. 
Archibald married the sister of Governor 
Alexander, and represented the Salisbury 
district two terms in Congress, — the same 
district for which his grandson, Hon. John 
S. Henderson, is now the worthy represen- 
tative in Congress for the sixth term. Two 
other brothers of Judge Henderson were 
distinguished lawyers, while another was 
Comptroller of the State, and long Clerk of 
the Supreme Court; and his uncle, Major 
Pleasant Henderson, a Revolutionary soldier 
of distinction, succeeded Judge Haywood as 
clerk of the House of Commons in 1786, and 
retained the office through all the mutations 
of parties and men for forty years, and by 




















The Supreme Court of North Carolina. 


463 





annual elections. A sister of Judge Hen- 
derson was the wife of Judge McKay, al- 
ready mentioned, and a niece was the wife 
of Judge Boyden of the Supreme Court in 
more recent years. 

Judge Henderson’s early education was 
limited. He studied law under Judge Wil- 
liams, and located at Williamsburg. Soon 
after he came to the bar he married his 
cousin, Frances Far- 
rar, who was a niece of 
Judge Williams. The | 
young couple being 
poor, Judge Williams, 
who was wealthy, gen- 
erously gave them a 
fair settlement in life 
to begin the world. 
For several years 
Leonard Henderson 
was clerk of the Dis- 
trict Court at Hills- 
boro. In 1808 he was 
elected to fill the va- 
cancy on the Superior 
Court bench caused 
by the death of his 
brother-in-law, Judge 
McKay. His elec- 
tion was the higher 
compliment because a 
majority of the legis- 
lature belonged to 
the opposite political 
party. The duties of 
the office he discharged with ability and fidel- 
ity for eight years, resigning in 1816: In 
1818, as already stated, he was elected to 
the Supreme Court bench. The election 
took place Dec. 12, 1818. The candidates 
were John Louis Taylor and John Hall, 
who had been in continuous service on the 
Superior Court bench twenty and eighteen 
years respectively; Henderson, who after 
service of eight years had recently resigned ; 
Henry Seawell, who was still on the bench 
after five years’ service; Archibald D. Mur- 
phey, who, with a high reputation as an able 
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lawyer and an elegant scholar, had greatly 
distinguished himself in a seven years’ ser- 
vice in the State Senate, where he had been 
foremost in advocacy of a system of Inter- 
nal Improvements and Public Schools; and 
Bartlett Yancey, a distinguished lawyer, 
who had served four years as a member of 
Congress, and who was then and for many 
years after Speaker of the State Senate. 
There was no scarcity 
of material. The ma- 
jority in the legislature 
was of the opposite 
political party to Hen- 
derson, as had been 
the case in 1808; yet 
on the first ballot Hen- 
derson and Hall were 
elected. On the sec- 
ond ballot Taylor was 
by a narrow major- 
ity elected, and was 
chosen by his associ- 
ates Chief-Justice, be- 
ing their senior in ju- 
dicial service, though 
juniorin years to Judge 
Hall. Judge Battle, 
who had studied law 
with him and was his 
personal friend, in his 
excellent sketch of him 
deplores that Judge 
Henderson, “in com- 
mon with too many of 
our distinguished lawyers and public men 
of that day, had become imbued with the 
French infidelity which was rife in their 
youth,” and that in consequence he had not 
“that purity of manners and morals which 
the genuine spirit of Christianity alone can 
produce.” He says, however, that his integ- 
rity was beyond question, and that he was 
charitable in act and in speech, temperate, 
candid, and truthful. His religious views 
are said to have been much modified in his 
latter days. He was kind, sociable, and 
courteous, a fine conversationalist, and very 











464 


The Green Bag. 














Among his law students were his 
successors, Chief-Justice Pearson and Judge 


popular. 


Battle. He was elected to the Supreme 
Bench on the first ballot, together with a 
personal friend but political opponent, over 
four other gentlemen of the highest reputa- 
tion and influence. He was a good lawyer, 
and stands in the front rank as a judge. He 
was restive of precedent when he considered 
it in conflict with principle. He did not 
have the same degree of regard for the 
maxim, Stare decisis, which was so prom- 
inent a feature with Judge Taylor; but he 
had an honest, strong mind, and his argu- 
ments show an earnest grasping after the 
truth. Later in life he could not endure 
the fatigue of reading many books, and he 
relied on his recollection of principles and 
his powers of argumentation. Hence with 
his later opinions, as with Pearson’s, and for 
the same cause, there is small citation of 
authority. A fair specimen of his know- 
ledge and powers can be found in Taylor v. 
Shuford, 11 N. C. (4 Hawks) 126, on the 
difficult subject of estoppel and warranty, 
which he discusses with clearness and force, 
without citation of any decided case or 
elementary work. On the death of Judge 
Taylor, in 1829, Judge Henderson was 
elected by his associates Chief-Justice, and 
served till his death, which took place at his 
residence near Williamsboro, August 13, 
1833. He had four sons and two daugh- 
ters, and through them has many descend- 
ants, who look back with pride to the record 
of his honored and useful life. Among his 
descendants are A. E. Henderson, a prom- 
inent lawyer of Caswell County, and the 
wife of the late Governor Scales. He was 
succeeded as Judge by William Gaston, and 
as Chief-Justice by Ruffin. 

Judge John Hall, who was elected to the 
Supreme Court at its organization together 
with Taylor and Henderson, was the senior 
of them both, having been born in Augusta 
County, Va., May 31, 1767, near Waynes- 
boro, a small village now on the railroad 
from Staunton to Richmond. He was the 











youngest of the children of Edward Hall 
and Elizabeth Stuart, his wife. Edward 
Hall was a native of Ireland, who first 
settled in Pennsylvania, but afterward re- 
moved to Virginia in 1736. Judge Hall 
received an excellent education, and was a 
graduate of William and Mary College, 
where he was a fellow-student of Bishop 
Ravenscroft, and possibly of Chief-Justice 
John Louis Taylor. He studied law in 
Staunton, Va., under his kinsman, Judge 
Stuart, who was the father of Hon. A. H. H. 
Stuart, Secretary of the Interior under Pres- 
ident Fillmore. In 1792 Judge Hall re- 
moved to Warrenton, N. C., where he con- 
tinued to reside till his death. His manners 
were diffident and reserved, and his talents, 
though considerable, were not striking; but 
such was the favorable impression made by 
his character and industry that, though he 
came to Warrenton a total stranger, arid 
possessed no influential connections, eight 
years thereafter he was elected, at thirty- 
three years of age, a judge of the Superior 
Court, then the highest judicial office in the 
State. On the adoption of the present Su- 
perior Court system in 1806, he rode the 
circuits of the State in rotation. As there 
were then six circuits, he had held court in 
succession in every county of the State four 
times, when, in December, 1818, he was 
elected to the Supreme Court, being chosen 
on the first ballot. He discharged the du- 
ties of the office with credit and fidelity. 
On the death of Chief-Justice Taylor, though 
the senior in years and judicial service, he 
did not insist upon succeeding to the office, 
and concurred in the selection of Judge 
Henderson as Chief-Justice. Owing to a 
painful and distressing malady, he resigned, 
December, 1832, and died soon thereafter, 
at his residence in Warrenton, Jan. 29, 
1833. Although not a brilliant or showy 
man, he possessed a sound judgment and 
extensive legal attainments. He was emi- 
nently a safe judge, thoroughly impartial and 
unbiassed. Throughout life his character 
was unblemished. In 1804 he was elected 
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Grand Master of Masons, and though taking 
no part in politics, he was in 1829, while 
still retaining his position on the bench, 
elected as one of the Presidential Electors 
onthe Jackson ticket. His judicial opinions 
were brief, plain, and to the point. In per- 
son he was considerably above middle size, 
with handsome features and a florid com- 
plexion. He left eight children, one of 
whom — Hon. Edward 
Hall — was appointed 
Judge of the Superior 
Court in 1840, and 
served a short term on 
the bench with much 
reputation. Judge 
John Hall was _ suc- 
ceeded on the Supreme 
bench by Judge Daniel. 

Archibald DeBow 
Murphey, though nev- 
er elected a member 
of the Supreme Court, 
is entitled to a place in 
this list of the occu- 
pants of the bench, as 
by special commission 
he discharged its du- 
ties for part of three 
terms. Underaclause 
in the act creating 
the court, the Gov- 
ernor was authorized 
to detail a Judge of 
the Superior Court by 
special commission to sit instead of a judge 
of the Supreme Court in causes where one 
of its members had been counsel or had an 
interest in the result. Judge Henderson 
had been elected from the bar, where he had 
been in full practice, and there were many 
of these causes. Judge Murphey was spe- 
cially commissioned by Governor Branch, and 
sat in several cases at May term 1819, 7 
N.C. 428; at November term 1819, 7 N.C. 
566 ; at June term 1820, 8 N. C. 77, 82, 86, 
92,126. Indeed his concurrence with Chief- 
Justice Taylor (8 N.C. 96) against Judge 
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Hall’s dissent sustained the validity of the 
Moses Griffin will, under which Newbern 
has ever since possessed the “ Griffin” 
school. Judge Daniel (afterward for many 
years a judge of the Supreme Court) was 
also commissioned and sat at May term 
1819, in several causes (7 N.C. 54, 503). 
The act was repealed in 1821, being con- 
sidered of doubtful constitutionality. 

The fame of Judge 
Murphey is very dear 
to the State, and he 
was worthy of any 
honors she could be- 
stow upon him. 

His father, Col 
Archibald Murphey, 
was a prominent citi- 
zen of Caswell County, 
and bore a part in the 
military service of the 
Revolution, for which 
the citizens of that 
patriotic county were 
specially distin- 
guished. At his fa- 
ther’s residence near 
Red House, and seven 
miles from Milton, 
Judge Murphey was 
born in 1777, a mem- 
ber of a family of seven 
children. He entered 
the State University 
in 1796, and graduated 
with the highest distinction in 1799. Such 
was the reputation he had acquired that he 
was immediately appointed Professor of An- 
cient Languages in the. University, which 
position he held for three years, maturing 
that taste for liberal studies which always 
distinguished him. 

He was admitted to the bar in 1802 after 
a meagre course of legal study, but advanced 
rapidly to the front rank in the profession. 
The bar is not a place where a false repu- 
tation for talents can be maintained. His 
practice for years was not exceeded by any 
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lawyer in the State, and he had most able 


competitors and contemporaries at the bar, 
—the two Hendersons, Cameron, Norwood, 
Nash, Seawell, Yancey, Ruffin, Badger, 
Hawks, Mangum, Morehead, Graham, and 
many others. Governor Graham says of 
him: “He had a Quaker-like plainness of 
aspect, a scrupulous neatness in an equally 
plain attire, an habitual politeness, and a 
subdued simplicity of manner which at once 
won his way to the hearts of juries, while no 
Greek dialectician had a more ready and 
refined ingenuity, or was more fertile in every 
resource of forensic gladiatorship.” Though 
a charming and successful advocate, he more 
especially delighted in the equity practice, 
which he deemed “the application of the 
rules of Moral Philosophy to the practical 
affairs of men.” He was a skilful pleader; 
and his chirography, neat and peculiar, was 
almost as legible as print,—an unusual 
thing with lawyers. 

From 1812 to 1818, he was continuously, 
by annual election, a Senator from Orange, 
and on this new theatre shone even more 
conspicuously than in his profession. He 
inaugurated a new era in the public policy 
of the State, and exerted for years prob- 
ably a greater influence than any other citi- 
zen of the State. He was the foremost and 
ablest advocate, indeed the originator, of a 
system of internal improvements and of 
common schools in North Carolina. His 
papers and addresses on these subjects would 
do credit to DeWitt Clinton or John C. Cal- 
houn. One of these memoirs was published 
in 1822, with high commendation in the 
“North American Review,” then edited by 
Hon. Edward Everett. He was a firm 
friend to the State University. In 1822, 
by appointment of North Carolina, he was 
heard before the Tennessee legislature, and 
adjusted the disputed claims of the Univer- 
sity to lands in that State. He also was the 
first who aroused an interest in our State 
history. He proposed, indeed, to write a 
history of North Carolina (though never 
able to accomplish it), and procured from the 











Revolutionary survivors, then rapidly passing 
away, much valuable material and informa- 
tion, which but for him would have been irre- 
trievably lost. In one of his letters he says: 
“We know nothing of our State, and care 
nothing about it. We want some great 
stimulus to put us all in motion, and to in- 
duce us to waive little jealousies and combine 
in one general march to one great purpose.” 

In 1818 he came near being elected to the 
bench of the new Suprenie Court, though he 
had never presided — as the successful can- 
didates all had—on the Superior Court 
bench. He was elected to fill one of the 
vacancies on the Superior Court bench, and 
held the office for two years, during which 
time he sat, as we have seen, by special 
commission, part of three terms upon the 
Supreme Court. He resigned in the fall 
of 1820. In 1819 he published three vol- 
umes of reports, the 5, 6, and 7 N. C. (for- 
merly 1, 2, and 3 Murphey). Of these, the 
first two covered the decisions of the old 
Supreme Court (from 1804 to 1818), and the 
last contained the decisions of the new 
Supreme Court for 1819,—the first year of 
its existence. We are so accustomed now 
to official reporters and a prompt publication 
of the decisions of the court of last resort, 
that we cannot understand the full extent of 
the benefit conferred on the profession then 
by the editing and publishing of the deci- 
sions, the larger part of which had remained 
in manuscript for so many years. 

As a literary character, Judge Murphey 
should be classed as one of the first men 
in the nation. His style had all the charm 
of Goldsmith or Irving. In Latin, Greek, 
and French his proficiency was such that 
he read the standard authors with pleasure 
and for amusement. He was thoroughly 
familiar with the English classics; and, 
though in this self-taught, he had no small 
attainments in the sciences. His oration 
before the two literary societies of the Uni- 
versity in 1827 was the first of a long series 
of like addresses by distinguished men at 
the annual Commencements, but has never 
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been surpassed by any. It is a model of its 
kind. Its commendation by Chief-Justice 
Marshall in a letter to its author adds to its 
interest, and renders it historical. 

In the latter years of his life he struggled 
with disease and financial embarrassment, the 
latter the result of over-sanguine invest- 
ments. But tothe last his gifted mind, when 
his chronic rheumatism permitted him to 
appear: in the court-room, shone out in its 
noonday splendor, and at all times his hours 
of pain and misfortune were solaced 


“ With silent worship of the great of old, 
The dead but sceptred sovereigns, 
Who rule our spirits from their urns.” 


He died at Hillsboro, his place of residence, 
Feb. 3, 1832, and is buried in the Presbyte- 
rian churchyard, where repose so many of 
our illustrious dead. He left two sons, Dr. 
Murphey of Mississippi, and Lieutenant 
Murphey of the United States Navy. A 
beautiful and growing town in the western- 
most county of the State preserves his name, 
and our State itself the recollection of his 
fame. 

John DeRossett Toomer was born at Wil- 
mington, March 13, 1784. He was educated 
in part at the University of North Carolina, 
but did not graduate. He was elected Judge 
of the Superior Court in 1818, but resigned 
the next year. On the death of Chief-Jus- 
tice Taylor in 1829, Judge Toomer was ap- 
pointed by Governor Owen in June to the 
Supreme Court till the legislature should 
meet in December, 1829, when Judge Thomas 
Ruffin was elected by that body. Thus 
Judge Toomer’s stay upon the Supreme 
bench was brief, and he did not have oppor- 
tunity to develop his powers ; but the opin- 
ions he filed afford proof that if time had 
been given, he would have achieved a repu- 
tation equal to that of almost any judge who 
has occupied the seat. A judge who has 
capacity is like a tree in good soil, —he 
grows. Time is necessary to him. It is 
only an inferior man who does not improve 
by experience and study. Judge Toomer’s 





opinions are thirteen in law cases to be found 
in 13 N.C. (2 Dev.), and two in equity cases 
in 16 N. C. (1 Dev. Eq.). For many years 
he was président of the branch bank of the 
Cape Fear at Fayetteville. He represented 
Cumberland in the State senate in 1831 and 
1832, and was a member of the convention 
to revise the Constitution in 1835. In 1836 
he was again elected a judge of the Superior 
Court, to succeed Judge Strange, who had 
been elected to the United States Senate. 
In 1840, on account of ill-health, he resigned, 
and was succeeded on the Superior bench 
by W. H. Battle. Judge Toomer was wel- 
comed back to the bar, and located at Pitts- 
boro, in Chatham County, where he lived till 
his death, Oct. 27, 1856, in the seventy- 
third year of his age. He was an eloquent 
speaker, an agreeable writer, of fine literary 
attainments, and an amiable and urbane 
gentleman. 


“ None knew him but to love him, 
None named him but to praise.” 


He was succeeded on the Supreme Court 
bench, as already stated, by Judge Ruffin. 

The hunter in the Indian jungle discovers 
by unmistakable signs when the king of the 
forest has passed by. So the lawyer who 
turns over the leaves of the North Carolina 
Reports, when he comes upon the opinions of 
Thomas Ruffin, instantly perceives that a lion 
has been there. 

Thomas Ruffin, the eldest child of his par- 
ents, was born in King and Queen County, 
Virginia, Nov. 17, 1787. - His father, Sterling 
Ruffin, was a very zealous and a very pious 
minister of the Methodist church. His 
mother was cousin-german to Chief-Justice 
Spencer Roane of the Supreme Court of Vir- 
ginia. His father sent his son at a suitable 
age to a classical academy in Warrentcn, 
N. C., taught by Marcus George, an Irishman, 
and a teacher of high reputation. Among 
his schoolmates there were Cadwalader Jones 
and Weldon N. Edwards. From this academy 
he was transferred to Nassau Hall, Prince- 
ton, N. J. His father, who was a deeply 
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pious man, was controlled, it is said, in 
the selection of this college in preference 
td William and Mary and other colleges then 
popular, by a desire to secure him as much 
as possible from the usual temptations of 
college life by placing him in an institution 
whose reputation for the maintenance of 
authority and discipline stood high, as it did 
at Princeton. Young Ruffin graduated there 
in 1805, being sixteenth in a class of forty- 
two members. Gov. James Iredell was 
his roommate ; and among his college friends 
and contemporaries who afterwards achieved 
prominence were Samuel L. Southard and 
Theodore Frelinghuysen, of New Jersey; 
Joseph R. Ingersoll, of Philadelphia; Stevenson 
Archer, of Maryland; and many others. On 
his return home he entered the law office of 
Daniel Robertson, Esq., in Petersburg, and 
remained with him during 1806 and 1807. 
Here he had as fellow-students Gen. Win- 
field Scott and Judge John F. May. Mr. 
Robertson was a Scotchman by birth, a 
learned scholar and advocate, who gained 
high distinction as a lawyer. He reported 
the debates in the Virginia Convention which 
adopted the Federal Constitution and the 
trial of Aaron Burr for high treason. In his 
autobiography General Scott refers to subse- 
quent occasions when he had met Judge Ruffin, 
especially in Washington, in the spring of 
1861, when the latter was serving as a mem- 
ber of the Peace Congress; and he expresses 
the opinion that “if the sentiment of this 
good man, always highly conservative (the 
same as Crittenden’s) had prevailed, the 
country would have escaped the sad infliction 
of the war.” 

Rev. Sterling Ruffin, his father, having 
suffered financial reverses, removed to Rock- 
ingham County, N. C., in 1807, and his son 
soon followed. He continued his studies in 
the law office of Judge Murphey, and was 
admitted to the bar in 1808. He located in 
Hillsboro, and on Dec. 7, 1809, married Miss 
Anne Kirkland of that town, the daughter of 
William Kirkland, a leading citizen. In 1813, 
1815, and 1816, he was a member of the House 








of Commons from the borough of Hillsboro, 
and in the last-named year was Speaker of the 
House. In 1815 and 1816 the town of Hills- 
boro was represented by Judge Ruffin, and 
the county by Judge Murphey in the Senate, 
and Judge Nash in the House. It is said 
that on first coming to the bar Judge Ruffin’s 
efforts at argument were diffident, and his 
speech hesitating and embarrassed. His 
friends candidly advised him to abandon the 
profession, but he felt that he had the * root 
of the matter” in him, and held on. He was 
well grounded by his studies in a knowledge 
of the law, and experience soon cured his 
defects of speech. Ata strong bar he soon 
became a leader, and in 1816, while Speaker 
of the House, he was chosen a judge of the 
Superior Court to fill the vacancy caused by 
the resignation of Duncan Cameron. This 
position he resigned after two years on the 
circuit, and returned toa lucrative practice at 
the bar. He was an indefatigable student, 
and a frame of iron permitted him any amount 
of application. For forty-three weeks of the 
year he had engagements in court which he 
kept regardless of weather and bad roads. 
He also was for one or two terms reporter of 
the Supreme Court, but was compelled to 
relinquish the position by the demands of his 
practice. His work as reporter will be found 
in the first part of the 8th N. C. (1 Hawks). 
In the summer of 1825, upon the resignation 
of Judge Badger, he again accepted the posi- 
tion of judge of the Superior Court, and 
during the next three years he administered 
its duties in such a manner that he was gen- 
erally designated by public opinion for the 


succession to the Supreme Court upon the 


occurrence of the first vacancy. 

In the fall of 1828 the stockholders of the 
State Bank of North Carolina, at Raleigh, at 
whose head were William Polk, Peter Browne, 
and Duncan Cameron, in view of its embarrass- 
ments and threatened litigation, prevailed on 
him to take the presidency of the bank with 
an increased salary and with the privilege of 
practising his profession. He again resigned 
his judgeship, and, accepting the offer, by his 
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diligence and practical business knowledge 
and the faith imparted by his acceptance of 
its headship, he effectually reinstated the 
bank in public confidence, and relieved it of 
its embarrassments. About this time there 
being a vacancy in the United States Senator- 
ship by the appointment of Governor Branch 
to the head of the Navy Department, he was 
solicited to become a candidate for the 





vacancy, with strong 
prospects of success. 
This he declined, say- 
ing, as he often did, 
that “after the labor 
and attention he had 
bestowed upon his 
profession he desired 
to go down to pos- 
terity as a lawyer.” 
While employed on 
the affairs of the bank, 
he still remained in 
full practice at the 
bar, and his reputa- 
tion as a lawyer suf- 
fered no eclipse. On 
the death of Chief- 
Justice Taylor, in 
1829, Governor Owen 
appointed to the Su- 
preme Court Judge 
Toomer, a lawyer of 
deserved eminence in 
the profession, and of 
a singularly pure and 
elevated character; but public opinion and 
the sentiment of the bar had so decid- 
edly marked out Judge Ruffin for the suc- 
cession that when the legislature met in 
the fall of that year he was elected to the 
position. 

Upon the death of Chief-Justice Henderson 
in 1833, Judge Ruffin was elected Chief- 
Justice by his associates, and served as such 
nineteen years. In the autumn of 1852, 
while at the height of his fame and not yet 
oppressed by the weight of years, he resigned 
his office, intending to retire forever from the 
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profession and the studies in which he had 
won renown. But in 1858, on the death of 
his friend and successor Chief-Justice Nash, 
he was called by the almost unanimous voice 
of the legislature, though in his seventy-second 
year, to resume his place upon the Supreme 
Court bench. This he did, but did not insist 
upon resuming the Chief-Justiceship, which 
went to Judge Pearson. Aftersomething over 
a year’s service, his 
failing health made 
his duties irksome, 
and he resigned a sec- 
ond time, and retired 
finally from judicial 
life. It is his singular 
fortune to have re- 
signed twice from 
both the Superior 
Court and Supreme 
Court bench, It is 
worthy of note, too, 
that in 1848 all three 
of the Supreme Court 
judges (Ruffin, Nash, 
and Battle), the Gov- 
ernor (Graham), and 
one of the United 
States Senators (Man- 
guin) were from the 
single county’ of 
Orange. Already, 
from 1845 to 1848, 
two of the Supreme 
Court (Ruffin and 
Nash), the Governor (Graham), and one 
United States Senator (Mangum) had been 
from that county ; while at the legislature of 
1841 both United States Senators (Graham 
and Mangum) were elected from the same 
county of Orange, in which the Chief-Justice 
also then resided. From 1852 to 1858 two 
of the three Supreme Court judges were 
again from Orange, as two out of the three 
(Smith and Merrimon) were from Wake from 
1883 to 1889. In the latter year the number 
of judges was increased to five. Thus, in 
our State, geographical considerations have 
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had small weight in the selection for non- 
political offices in which fitness alone is of 
importance.! 

During the six years between Chief-Justice 
Ruffin’s resignation in 1852 and his re- 
election in 1858, and again after his second 
resignation in 1859, he accepted the office of 
justice of the peace in Alamance County, to 
which he had then removed, and held the 
county court with the lay justices as their 
presiding justice. Another most eminent 
lawyer, Thomas P. Devereux, the author of 
Devereux’s Reports, having retired from the 
bar upon falling heir to a princely fortune, 
discharged the same duty for years as presid- 
ing justice of the peace in the county court 
of Halifax; and George E. Badger, ex-U. S. 
Senator and ex-judge, presided in the same 
manner as a justice of the peace in Wake 
County. The law is well said to be a jealous 
mistress ; but Judge Ruffin took an intelligent 
and practical part in agriculture and horti- 
culture. During the recess of his courts, for 
thirty-five years, while at the bar and on the 
bench, as well as after his retirement from 
both, he found recreation in these pursuits, 
and in the rearing of live-stock and in the 
improvement of breeds. It was no mere 
compliment to a distinguished citizen when 
the Agriculture Society of North Carolina 
in 1854 elected him to its Presidency, but a 
tribute to his eminence in that calling to 
promote the interests of which the Society 
had been founded. He was also one of the 
soundest and ablest financiers in the State. 
We have already seen the demand for his 
services as President of the leading bank in 
the State, and his success in restoring its 
prestige and credit. 

By his industry, frugality, and capacity for 


1 It may also be noted that in 1815 the Governor (Mil- 
ler), both United States Senators (Macon and Turner), 
and Judge Hall were from the same county, — Warren. 
It is a singular coincidence that before serving together 
in the United States Senate, Macon and Turner had 
served together in the Revolutionary War as privates in 
the same company in Colonel Hogun’s Seventh North 
Carolina Regiment. There is probably no parallel case 
in the history of the Senate. 





the management of property, he accumulated 
a large estate. He owed little of it to his 
profession; for soon after he had achieved a 
lucrative practice he was called to the bench, 
on which, notwithstanding four successive 
resignations, he spent the greater part of 
his active life, receiving the moderate salary 
attached to the judicial office in North 
Carolina. 

Until superseded by the changes in 1868, 
he had been for many years the oldest 
Trustee of the State University, and took an 
active interest in promoting its welfare. 

After the failure of the ‘“‘ Peace Confer- 
ence” of 1861, as to which President Bu- 
chanan adds his testimony to that of General 
Scott, that the voice of Judge Ruffin was for 
peace, he accepted a seat in the Conven- 
tion of 1861. When war began, his influence 
was for its earnest and zealous prosecution. 
When defeat at last came, he yielded an 
honest submission, and in good faith renewed 
his allegiance to the government of the 
United States. After the war he sold his 
farm and returned to Hillsboro, where he 
died, Jan. 15, 1870, after an illness of but 
four days, in the eighty-third year of his 
age. He raised a family of thirteen chil- 
dren. One of his sons, Thomas Ruffin, Jr., 
became a judge of the Superior and Su- 
preme Courts, and as such will have notice 
further on in this article. 

Asan advocate Chief-Justice Ruffin was 
vehement but logical. He placed small reli- 
ance on rhetoric, and appeals to the imagi- 
nation. His mind was broad, analytic, and 
grasping. He was physically and mentally 
capable of vast application, and he did not 
spare himself any amount of labor. Indeed 
of him it was true, “ Labor ipse est voluptas.” 
He was in the habit of exercising his mental 
faculties by daily going over the demonstra- 
tion of some theorem in mathematics. He 
reached greatness like most great men 
(especially lawyers), not by the sudden 
sweep of an eagle’s wing, but 


‘¢ While others slept 
He toiled upward in the night.” 
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His capacity as a business man was shown 
in the executive talent displayed by him on 
the Superior Court bench, where there is full 
scope for it, and in which particular the 
occupants’ of that bench are more often 
lacking than in a knowledge of law. In 
administering the criminal law upon the 
circuit, the extent of punishment depends 
very largely on the discretion of the judge. 
Judge Ruffin’s sen- 
tences, while not cruel, 
were such as to be 
a terror to evil-doers. 
His practical mind saw 
that punishment was 
not vengeance visited 
upon the criminal, nor 
was it intended to be re- 
formatory, but rather 
an example to deter 
others from the com- 
mission of offences, 
and that the protection 
tolaw-abiding men was 
to prevent violations 
of law by fear of pun- 
ishment. He was no 
sentimentalist. He 
knew that the investi- 
gation and the punish- 
ment of crime was ex- 
pensive to the good 
men of thecommunity, 
and by the nature of 
his sentences he left no 
doubt of his intention to fulfil the purpose 
of the court by visiting offences against law 
with unpleasant consequences to the evil- 
doer. Consequently, wherever he rode the 
circuit crime decreased. He sat upon the 
Supreme Court bench twenty-three years 
consecutively, from 1829 to 1852, during 
nineteen years of which he was Chief-Jus- 
tice, besides one year and a half after his re- 
turn to the bench. His opinions thus cov- 
ered nearly a quarter of a century, and will 
be found in 35 volumes, from 13 N. C. (2 
Dev.) to 45 N. C. (Bus.) inclusive, and also 
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in the 51 & 57 N.C. He wrote while on the 
bench more opinions than any other judge. 
His opinions embrace almost every topic of 
the civil and criminal law. They are usually 
long, full, and show the concentration of a 
powerful mind upon the subject in hand. 
His opinions are well beaten out. The print 
of the hammer is there. His opinions have 
been cited with approbation by the Federal 
and State supreme 
courts, by eminent 
text-writers, and have 
been quoted as au- 
thority in Westmins- 
ter Hall. He reached 
the rare distinction of 
being equally great 
both in the common 
law and as an equity 
lawyer. Pearson prob- 
ably equalled him as 
a common-law law- 
yer, but fell far short 
of him in the grasp 
and application of 
the great principles 
of equity. 

While conservative, 
as judges and lawyers 
necessarily are, he was 
not a Chinese copy- 
ist “of things long 
outworn.” Where the 
changed condition of 
things in this country 
as compared with England, or improved 
modes of thought, or “the better reason” 
called for a modification of precedent, he 
did not hesitate to declare it. In the 
criminal law he was above the pettiness of 
“word-splitting,” and obeyed the will of the 
legislature, —so often expressed in enact- 
ments previously slighted by the courts, — 
that technicalities should be disregarded by 
the judges when not of the substance of the 
issues involved. In State v. Moses, 13 N. C. 
(2 Dev.) 452, he construed the statute to 
mean that all defects and omissions in in- 
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dictments are cured, except the omission 
of an averment of matter essential to con- 
stitute the crime charged. This certainly 
was the clear intent of the law-making 
power. He says: “ This law was certainly 
designed to uphold the execution of public 
justice, by freeing the courts from those fet- 
ters of form, technicality, and refinement 
which do not concern the substance of the 
charge and the proof to support it. Many 
sages of the law had before called nice 
objections of this sort a disease of the law 
and a reproach to the bench, and lamented 
that they were bound down to strict and 
precise precedents, neither more brief, plain, 
nor perspicuous than that which they were 
constrained to accept. In all indictments, 
especially those for felonies, exceptions ex- 





tremely refined, and often going to form | 


only, have been, though reluctantly, enter- 
tained. We think the legislature meant to 
disallow the whole of them, and only require 
the substance; that is, a direct averment of 


those facts and circumstances which consti- | 


tute the crime to be set forth.” In 1796 
the North Carolina legislature amended the 
common-law rule by prohibiting judges from 
expressing an opinion on the facts. The 
example has been followed in only a very 
few States, and the common-law rule still 


prevails in the United States and most of | 


the State courts, as well as in all other 
English-speaking countries. In this same 
case (State v. Moses) Judge Ruffin takes 
his stand against an extension of the pur- 
port of this statute by judicial construction, 
and intimates that “the administration of 
the law would be more certain, its tribunals 
more revered, and the suitors better satis- 
fied, if the judge were required (as formerly) 
to submit his views on the whole case, and 
after the able and ingenious but interested 
and partial arguments of counsel, to follow 
with his own calm, discreet, sensible, and 
impartial summary of the case, including 
both law and fact. Such an elucidation 
from an upright, learned, and discreet 
magistrate, habituated to the investigation 


of complicated masses of testimony, often 
contradictary, and often apparently so, but 
really reconcilable, would be of infinite 
utility to a conscientious jury in arriving at 
a just conclusion, not by force of the Judge’s 
opinion, but of the reasons on which it was 
founded, and on which the jury would still 
have to pass. If this duty were imposed 
on the Judge, it is not to be questioned that 
success would, oftener than it does, depend 
on the justice of the cause, rather than the 
ability or the adroitness of the advocate.” 
During his service on the bench two no- 
table departures were made from the Eng- 
lish precedents in equity, simplifying our 
system and freeing it from embarrassments: 
(1) Adhering to tHe Statute of Frauds, and 
refusing to decree specific performance of 
a verbal contract of sale of land upon part 
performance; (2) Discarding the doctrine 
of vendor’s lien upon land sold on credit. 
Womble v. Battle, 38 N. C. 193. There 
were also other salutary reforms, since rec- 
ognized and acted on by many able courts, 
in support of which Chief-Justice Ruffin 


| delivered strong and convincing arguments. 


His familiar knowledge of affairs, especially 
with banking and accounts, and his practical 
knowledge of our many-sided, every-day life 


| was of great advantage to him on the bench. 





He was, as Tennyson says of Wellington, 
“rich in saving common-sense.” 

In State v. Morrison, 14 N.C. 299, he laid 
down the doctrine, since followed in every 
State but one (Black Int. Liquors, § 507) 
that on an indictment for retailing liquors 
without license, the burden is on the defend- 
ant to show the existence of a license. His 
opinion in “ Hoke v. Henderson,” 15 N. C. 
(4 Dev.) 1, holding that an officer has an 
estate in his office, and though the legisla- 
ture may destroy the office (when not pro- 
hibited by the Constitution), yet it cannot 
continue the office, and transfer the estate 
in it to another, is a most able argument, 
which received the notice and high enco- 
mium of Kent and other constitutional writ- 
ers. It was the main authority relied on by 
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Mr. Reverdy Johnson in the second argu- 
ment of Ex parte Garland before the United 
States Supreme Court,—a case involving 
the power of Congress by a test oath to 
exclude lawyers from practice in that court 
for participation (on the Southern side) in 
the late war between the States, and upon 
which Mr. Johnson won his case. In State 
v. Benton, 19 N. C. 196, he established 
clearly the practice as to trials for homicide 
and challenges to jurors. In Railroad v. 
Davis, 19 N. C. 452, he established the doc- 
trine (then a new one) of the right of the 
legislature to provide for condemnation of a 
right of way for railroad purposes, and that 
in such cases the land-owner did not have 
a constitutional right to a trial by jury to 
assess the damages, but was remitted to 
whatever mode of assessment might be pro- 
vided by the legislature, and that payment 
of compensation did not necessarily precede 
the taking possession of the right of way. 
In Irby v. Wilson, 21 N. C. 568, in a very 
able opinion, he maintains that while the 
domicile of the husband is that of the wife 
for some purposes, yet where they have 
adverse interests, as in a suit between them, 
her domicile is where she actually resides ; 
and that hence in an action for divorce, 
where a wife had left the State for many 
years, a decree of divorce obtained by the 
husband in the State where he continued to 
reside, without actual service upon the wife, 
is a nullity. In Webb v. Fulchire, 25 N. C. 
485, is laid down the proposition that where 
a man is cheated out of his money, though 
it is in playing at a game forbidden by law, 
he may recover back what he has paid from 
the person who practised the fraud upon 
him. The game in this case was “three-card 
monte,” and the learned Judge seems as much 
puzzled as to how the trick was worked as 
the simple-minded plaintiff himself. State 
v. Rives, 27 N. C. 297, is a very interesting 
decision, which holds that while the interest 
of a railroad company in its right of way can 
be sold under execution, the corporate fran- 
chise is not liable to such sale. In Attorney- 
60 


" Cases 





General v, Guilford, Ib. 315, is discussed a 
subject which is still sometimes a verata ques- 
tio in this State, and the Chief-Justice holds 
therein that the county authorities are not 
bound to grant license to retail spirituous 
liquors to every one who proves a good 
moral character, nor have they, on the 
other hand, the arbitrary power to refuse at 
their will all applicants for license, if prop- 
erly qualified ; and further, that the county 
authorities, having a discretion to a certain 
extent in granting such licenses, a manda- 
mus will not lie to compel them to grant a 
license to any particular individual, though 
he may have been improperly refused a 
license, the only remedy, if the license is 
perversely and obstinately denied, being by 
indictment. Apropos of this, counsel for the 
applicant to retail, in one of the recent 
in this State, observed with much 
naiveté that he did not understand the object 
of this requirement, and that he did not see 
why a man needed a good moral character 
to qualify him to sell intoxicating liquors. 
Fleming v. Burgin, 37 N. C. 584, maintains 
the proposition that actual notice of an 
unregistered incumbrance does not affect a 
subsequent incumbrance or purchase for 
value. In State v. Boyce, 32 N. C. 536, is 
a very interesting discussion of the nght of 
the owner of slaves to permit them to meet 
and dance on his premises on Christmas 
eve and other holidays without being re- 
sponsible for keeping a disorderly house. 
He says: ‘‘We may let them make the most 
of their idle hours, and may well make 
allowances for the noisy outpourings of glad 
hearts, which Providence bestows as a bless- 
ing on corporeal vigor united to a vacant 
mind. . . . There was nothing contrary to 
morals or law in all that, adding as it did to 
human enjoyment, without hurt to any one, 
unless it be that one feels aggrieved that 
these poor people should for a short space 


| be happy at finding the authority of the 


master give place to his benignity, and at 
being freed from care and filled with glad- 
ness.” 
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Take him all in all, we have not seen “ his 
like again.” By the consensus of the pro- 


fession he is the greatest judge who has ever | 


sat upon the bench in North Carolina, and 
those few who may deny him this honor will 
admit that he has had no superior. In 
political opinions he was a follower of Jeffer- 
son; but this did not prevent his reverence 
for Chief-Justice Marshall, who was 


his | 


| 
| 
| 
| 
| 


personal friend, as was also Chancellor Kent. 
He was succeeded as Judge by Battle (on 
Battle’s second call to the Supreme bench), 
and as a Chief-Justice by Nash, both from 
his own county of Orange. When he left 
the Supreme Court bench in 1859, after hav- 
ing been recalled to it, he was succeeded 
by Judge Manly. 





THE COMMON LOT 
By FRANK J. 


RIBBED in his office, where sunshine 
was rare, 
And the spider unscared wove his murder- 
ous snare, 
Surrounded by furniture needing repair, 
As a quick eye would note in a casual stare ; 
Laden with sorrow, and burdened with care, | 
And pallid for want of a little fresh air, 
And weary from waiting, almost in despair, 
While the lamp cast a shadow upon his dark 
hair, 
Musing he sat in his uncushioned chair, 
Persuading himself he was Misfortune’s heir 
To the entire estate instead of a share, 
Upholding a cross that Christ only could | 
bear, 
| 
| 





And pensively twisting his mustache there. 


His eye, large and restless, was black as the | 
night ; 

His brow, broad and high, as the marble | 
was white; 

His lips, thin and bloodless, were cold and | 
shut tight ; | 

And the lines of the sad face betokened a | 
might 

Could make itself feared in the wrong or the 
right, 

On which side soever engaged in the fight. 


OF THE LAWYER. 
PARMENTER. 


Of years he had numbered but one lustrum 


more 

In his studious course than the frolic first 
score 

Of existence that Time had swept rapidly 
o’er, 


In haste to waft life to Eternity’s shore, 

Where one lays down forever the burden he 
bore, 

For God to exalt or depress it still lower, 

According as life had developed before 

On earth, and been lessoned to sink or to 


soar ; 
| But our hero had learned to take Time by 
the fore, 
And thus had he garnered of Law a vast 
store. 


| He loved its stern science, but literature 


took, 

Through a love not less ardent, the bait 
from his hook ; 

And, halting between them with alternate 


look, 

Like the ass ’mid the haystacks, of neither 
partook ; 

Or, standing in pause like the Dane in the 
book, 
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Neglected them both. But now he could 
brook 

Law’s service alone, and all other forsook. 

such was his eloquence, Cicero’s 
might 

Have risen at times to as dazzling a height ; 

His fancy was vivid, his wit keen and 
bright, 

And his logic had staggered the Stagyrite, 


And 


And cast sublime Phzdo far into the 
night 

By its power to eliminate wrong from the 
right, 

And draw from the deepest well into the 
light 

Truth might concentrate the wavering 
sight 

Of the nonplussed agnostic, and put him to 
flight. 


But these availed little: men rarely engage 
A lawyer just starting on life’s pilgrimage 
To pursue a profession; ’t is fair to presage 
He must cope with starvation till youth pass 
to age, 
then, perhaps, 
clientage ; 
Hence they wait for experience to make 
him so sage, 
He can teach doubtful battles where fittest 
to rage, 
Like Churchill on Addison’s well-purchased 
page, 
Years after fond Cleveland had paid him his 


wage. 


And but a_ small 


gain 


Too proud to court patrons, he saw with 
disgust 

Servile lawyers, — but only a few, let us 
trust, — 

Who shamed their high calling by licking 
the dust 

And begging employment from just and 
unjust, 

Wax fat through such meanness, while he 
ate his crust. 





Thus they left the young advocate plodding 
away, 

Heart-sore and despairing from day unto 
day, 

Determined sometimes, in his passions’ mad 
play, 

On getting transported to Botany Bay, 

Or running amuck, like the frenzied Malay, 

Among his three clients that never would 
pay, 

As the best means of keeping the gaunt 
wolf at bay ; 

Longing for sunshine, nor feeling a ray 

Smile on the hot forehead its pain to allay, 

Or banish the gloom that enveloped its 
prey, 

And twisting his mustache until 
gray ! 


it was 


Then, forsooth, they discovered his merits, 
and flocked 

Round the cushionless chair, till approaches 
were blocked, 

And the spider, his roused victim fleeing, 
was shocked ; 

While the unrepaired furniture, — not over- 
stocked, — 

Through the weight, or surprise at an occu- 
pant, rocked, 

And the rusty-hinged door had to be double- 
locked, 

So numerous and eager the clients that 
knocked ! 


Yes ; now repaired thither the good and the 


bad, 

The brilliant, the stupid, the merry, the 
sad, 

The sneaking camp-follower, the sane, and 
the mad, 


The simpering dude, and the dusty foot-pad, 
Apparelled like Lazarus, or as Dives clad; 
While worthless and worthy his day in 


court had, 
And justice — sometimes. It is needless to 
add, 


The long smileless face of the lawyer looked 
glad 
glad. 
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The fool and the knave and the righteous 
now bore 

Witness how vast were the genius and lore 

Enabled our lawyer all depths to explore, 

And in calm or tempest to pull the best 
oar 

(For those who had sneered were as quick 
to adore 

After Fame’s blaring trumpet had opened 
its roar) ; 

And though it wrung anguish from every 
pore, 

Since his service brought plenty to their 
greedy door, 

Where the famine for many lean years had 


been sore, 

They paid him large fees — many thousands 
or more — 

With ungrumbling promptness unheard of 
before ! 


Yet in heart they were ingrates: most 
litigants see 

Little worth in their counsel, and rarely 
bend knee 

To their temporal savior, whate’er his degree, 

Or however earnest or listless may be 

Their love for the One who walked down to 
the sea, 

And met his first followers by deep Galilee ; 

And though in all other things generous 
and free, 

They pay with reluctance his hardest-earned 
fee; 

For they think success due to their own 
worth, and the 

Absence of it in their crushed enemy. 


His practice now grew so extensive and 
great 

That wealth flowed upon him through every 
gate ; 

And never was lawyer so favored by Fate, 

As the envious world said, forgetting how 
late 

On Time’s rapid calendar was the sad date 

When his bread had no butter, and no meat 
his plate, 








And the long, weary years she condemned 
him to wait 

Before condescending to better his state, 

With Poverty holding a grim ¢te-d-téte, 

His passions all roused by the angry de- 
bate, 

And twisting his mustache, despairing, irate, 

As herein your poet, without love or hate 

For him, or intending to extenuate 

His faults or malign him, has tried to 
narrate. 


Was he happy at last, with his fame and his 
wealth, 

His Atlas-like burden, his fast failing 
health, 

That most of life’s pleasures had laid on the 
shelf ? 

You shall judge. I once heard him sigh to 
himself, 


“Too late have these fools sought my ser- 
vices here!” 

(He brushed from his pale, shrunken cheek 
the hot tear.) 

“T’ve purchased their favor with life’s blood, 
I fear ; 

But ’t will lighten the burden of those I hold 
dear, 

And that thought will solace when Death 
hovers near, 

That still is far distant by many a year, 

Despite this depression, or I am no seer : 

Though nigh to the cradle wait coffin and 
bier, 

For me ’t will be long ere their herald 
appear ! 


While Townsend and Ingalls, Law’s white- 
haired, gay thralls, 

Whose years sit so burdenless no task 
appalls, 

Perform giant labors where active life calls, 

7/1 not lag superfluous, whatever befalls, 

But force to the finish a good fight, like 
Paul’s ; 

For sloth, more than serfdom, the earnest 
soul galls!” 
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So he bent to his yoke, and with resolute 
might 

And wondrous dexterity fought for the 
right 

Whene’er he could choose under which flag 
to fight ; 

And when he could not, as_ persistently 
quite 

On the side where the black is veneered 
with the white, 

To keep the true inwardness out of the 
light, 

As duty enjoins on professional wight, 

Who must stand by his colors, though 
Heaven should smite 

The staff with its lightning, to wither and 
blight, 

As it smote Jeroboam’s rash hand. I invite 

The most stubborn casuist to question this 
right, 

But meanwhile should state (turning back 
to the plight 

Of our hero), his candle, while still burning 
bright, 

Though nearing the socket, went not out by 
night. 


So after a little, worn Nature betrayed 
Grave signs of exhaustion, and beckoned for 
aid 








To her handmaiden, Rest, who so long had 
delayed 

Her coming, reluctant, obnoxious, afraid ; 

For the restless night-toiler was sure to 


upbraid, 

Whenever she proffered assistance, the 
maid, 

And repulse her with scorn. Lest on him 
be laid 

The hand that withdraws not, a motion was 
made 

That his incessant toil for a season be 
stayed ; 

The order was granted,— and straight dis- 
obeyed, 


When, stealthy but urgent, a litigant came, 
That won his case ever, no matter what 


claim, 

And mockingly whispering Death was his 
name, 

Despoiled th’ amazed lawyer of life and of 
fame ! 


And like zs lot, his brothers’: the same 
broken health, 

The early-life struggle, death brought by 
one’s self, 

Fame transient, and all else the same, — but 
the wealth. 
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THE LEGAL SYSTEM OF OLD JAPAN. 


By Pror. JouN H. WIGMORE. 


II. 


HEN we turn from the rural districts 
to the towns, we find, as has been 
said, that justice becomes somewhat more 
impersonal and inelastic. Formal litigation 
was in the mercantile communities, of course, 
more frequent. It has been said that the 
development of commerce undermined the 
feudal system in Europe. We may also be- 
lieve that it contributed to the more compre- 
hensive development of law. Tracing the 
same influence in Japan, we see that while 
it never became strong enough to affect the 
overthrow of feudalism (this came from quite 
other causes), it contributed to the devel- 
opment of precise jurisprudence, as distin- 
guished from mere custom, in the courts of 
the town magistrates. One example must 
suffice from the precedents of the Yedo 
courts. 


[6] Memorandum of Consultation. 


Sent to Supreme Tribunal, Bunsei Period, 1oth yr. 
(1828) 11th mo. 2d d., by Sakakibara, Town 
Magistrate of Yedo. Answered informally by 
Ishikawa, Temple Magistrate, 18th day. 

(1) Question. Ought not the successor of 
one who has suffered a sentence of banishment 
from his town to be liable for his predecessor’s 
debts, provided a confiscation of effects has not 
accompanied the sentence ? 

(2) Answer. We have received your ques- 
tion. We have examined the precedents in regard 
to a defendant who has suffered local banishment, 
but there are none on that point. But we find, in 
Gembun, 4th yr. (1740) roth mo., a consultation 
on the question whether a claim for money lent 
by a person sentenced to local banishment was to 
be regarded as extinguished, to which the Tri- 
bunal answered that it was not (provided no order 
of confiscation of patrimony was included in the 
sentence), and that as one’s sentence to local ban- 
ishment does not affect his wife or his son, either 
the successor, if any, should possess-all the claims 





of the exile, or the exile himself, if no successor 
existed, should be authorized to cause his effects 
to be sold and the proceeds forwarded. Now, as 
the rights of a banished creditor are thus not lost, 
much less should a banished debtor’s obligations 
be extinguished. In such a case we think that 
the successor ought to renew the instrument of 
debt in his own name; if none exists, the court 
should renew the instrument for the exile, and as 
soon as he has fixed his residence, require him to 
pay. It is true that in Kansei, 6th yr. (1794), 
where the defendant in an action before your pre- 
decessor, Ikeda, had absconded pending trial, and 
in the absence of a precedent the successor was 
ordered to renew the instrument, the Tribunal 
decided that thereafter such renewal in case of an 
absconding debtor should not occur, but the claim 
should be extinguished. If we followed this anal- 
ogy, we should here order the claim extinguished ; 
but that course does not seem just, at least where 
there is a successor ; and as the practice has usu- 
ally been to have the plaintiff name the successor 
of the debtor in his declaration [where the original 
debtor has died before suit brought], so here we 
think it best, in case of an absconding pending 
trial, to order the successor to renew the instru- 
ment in his own name and pay the debt. If you 
agree with our result, we hope that you will lay the 
matter before the full Tribunal, so that we may 
agree on a uniform practice for the future.” 


(3) Letter from Ishikawa, Temple Magistrate, to 
Sakakibara, Town Magistrate. 


Bunsei, 11th yr. (1829) 1st mo., 28th d. 


You consulted us in the 11th month in regard 
to a debtor who has suffered local banishment. 
We answered according to the principle which we 
should like to see adopted for that case as well as 
for the case of absconding during a trial, and we 
understood that you were to consult the full Tri- 
bunal. We shall be glad to learn your conclusion. 

(4) Answer. I did, as you say, consult you 
in regard to the question of an exile’s debt, and 
your answer advised ordering its payment by the 
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successor ; and being myself of the same opinion, 
I did so order. You also referred to the case be- 
fore my predecessor of a debtor absconding pend- 
ing trial, where the judge imposed liability on the 
successor and the Tribunal afterwards negatived 


this rule, and you suggested that as this rule did | 


not seem just, I should bring the question before 
the full Tribunal. But I beg to remind you that 


outcast classes. Thus it was that the courts 
were frequently called on to deal with the 
property of debtors who had absconded. 

The real development of Japanese juris- 


| prudence went on at Yedo, as has been said. 


But the proportion of cases in which a legal 


| principle came into doubt was small in com- 


what I consulted you about was not the case of an | 


absconding pending a trial in my own court, but a 


case in which the defendant was in exile, and out | 


of the jurisdiction of the Yedo Court, and we both 


parison with the mass of litigation, and the 
Yedo magistrate was above all a trial judge. 
The greatest fame was achieved by those 


| magistrates who showed penetration in dis- 


had the same opinion about it. But as the matter | 


of a debtor absconding during trial is somewhat 
different, and I have not yet made up my own 
mind about it, I think it better not to refer it to 
the full Tribunal until the case actually arises.” ? 


This whole record shows a method of de- 
veloping the law not different in spirit from 
that of our own; and the last answer espe- 
cially reveals the cautious and _ practical 
shrinking from the decision of more than is 
necessary which has always characterized 
the English judiciary. Ina case which oc- 
curred a few months after the preceding, in 
the full Tribunal, the very question just 
mentioned — the lapse of a claim against a 
debtor absconding during trial—did come 
up and was discussed at great length, and a 
number of precedents of all sorts were 
brought forward. The two cases, as the 
Magistrate said, might be very different, be- 
cause the exile was civilly dead and a suc- 
cessor was usually at hand, while the 
absconding debtor might return to the juris- 


diction at any time and no legal successor | 


yet existed. It must be remembered that 
in a society such as Japan knew in feudal 
times, local opinion, as well as the lack of 
free change of livelihood, made bankruptcy 
in most cases the end of a man’s career. 
He might continue to subsist as a despised 


dependant on the charity of his friends and | 


relatives; but he often preferred to cut loose 
from respectable society and join one of the 

1 The manuscript collection of precedents from which 
this case is taken is a large one, covering the whole field 


of private law, and 1s now 1n process of translation, to ap- 
pear, it is hoped, in a year or so 


covering the truth and good sense in appor- 
tioning practical justice. The traditions of 
the famous deeds of some of these great 
popular judges still linger in the nation, and 
especially among the townspeople of Yedo. 
The greatest judge upon the long list was 


_ Oka Tadasuke, whose name has been fairly 


canonized in judicial annals. He held the 
office of Town Magistrate from 1742 to 1751, 
and he is the hero of many tales; — not en- 
tirely, it must be said, founded on fact. 

Some of his famous trials may be worth 
reproducing among the “Causes Célébres”’ 
of this magazine. There is room here for 
only one brief incident in which he figures, 
—a story which is beyond. doubt original to 
Japan in its present form, notwithstanding 
its remarkable resemblance to another cele- 
brated judgment given more than two thou- 
sand years previous on the other side of the 
world. 


About a century and a half ago, a woman who 


| was acting as a servant in the house of a certain 





Baron had a little girl born to her. Finding it 
difficult to attend to the child properly while in 
service, she put it out to nurse in a neighboring 
village, and paid a fixed sum per month for its 
maintenance. 

When the child reached the age of ten, the 
mother, having finished the term of her service, 
left the Baron’s mansion. Being now her own 
mistress, and naturally wishing to have the child 
with her, she informed the woman who had it that 
she wanted the child. But the woman was reluc- 


| tant to part with her. The child was very intelli- 


gent, and the foster-mother thought that she might 
get some money by hiring her out. So she refused 
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to give her up to the mother. This of course led 
toa quarrel. The disputants went to law about it ; 
and the case came up before Oka Tadasuke, then 
Magistrate of Yedo. 

The woman to whom the child had ‘been in- 
trusted asserted that it was her own offspring, and 
that the other woman was a pretender. Oka saw 
that the dispute was a difficult one to decide by 
ordinary methods. So he commanded the women 
to place the child between them, one to take hold 
of its right hand and the other of its left, and each 
to pull with all her might. ‘‘ The one who is vic- 
torious,”’ said the Magistrate, “shall be declared 
the true mother.” The real mother did not relish 
this mode of settling the dispute ; and though she 
did as she was bidden and took hold of the child’s 
hand, she did what she could to prevent the child 
from being hurt, and slackened her hold as soon 
as the foster-mother began to pull, thus giving her 
an easy victory. ‘‘ Tkere!” said the foster-mother, 
‘the child, you see, is mine,” 

But Oka interposed: “You are a deceiver. 
The real mother, I perceive, is the one who re- 
laxed her grasp on the child, fearing to hurt her. 
But you thought only of winning in the struggle, 
and cared nothing for the feelings of the child. 
You are not the true mother;” and he ordered 
her to be bound. She immediately confessed her 
attempt to deceive, and begged for pardon. And 


the people who looked on said, “ The judgment is | 


indeed founded on a knowledge of human nature.” 


It remains to give an instance or two of 
the criminal cases which from time to time 
came before the Chamber of Judges for de- 


degree of punishment. The penalties often 


seem very severe ; but they do not exceed in | 


this respect the English penalties of the last 
century. 


1752. Province of Oshu, Hotoke Shire, Hama 
village. Defendant: Jimbei, adopted son of the 
farmer, Chozaku, and Risaburo, farmer. 

Report. Acertain Riyemon often came to the 
house of the said Chozaku, and enticed him into 
gambling games. Jimbei warned him of the un- 
lawfulness of such conduct, and forbade him the 
house. A quarrel thus arose. Riyemon finally 
made an effort at reconciliation, and proposed to 








have a little wine bout to seal the peace, and, as a 
certain Risaburo of the same village happened to 


be present, all three betook themselves to a wine-. 


shop in the neighborhood and began to drink. 
They ended by becoming intoxicated, and, as they 
were walking home along the beach, Riyemon 
started once more the original matter of contro- 
versy. A scuffle took place, and Jimbei and Risa- 
buro wounded Riyemon so severely with stones 
that he died. It was dark at the time, and it is 
impossible to say whose blow it was that killed him. 
The question is whether Jimbei should be punished 
by decapitation, without confiscation of property, 
and Risaburo with banishment. 
Judgment, Banishment for both. 


1745. Joshu Province, Nakanishi village. De- 
fendants : Sezayemon, farmer, and Shinkai, priest 
of Jingu Temple, Shinano village. 

Report. These two men had with others been 
sued by the authorities on account of unpaid taxes, 
and believed that their apprehension was due to 
the instigation of the headman, Senyemon. They 
formed the plan of revenging themselves when op- 
portunity offered. A lawsuit arose, and Sezayemon 
had occasion to go to Yedo in company with the 
headman. As the latter was called back by his 
affairs, he left his seal with Sezayemon, to represent 
him in the matter of the lawsuit. This opportun- 
ity for revenge was seized by Sezayemon, and he 
drew up several documents in blank with the head- 
man’s seal appended. Sezayemon was afterwards 
examined as a witness in regard to the tax-suit, 
and so he gave to the defendant priest one of the 
documents, with the instruction to make out a re- 


cision. Usually the question was as to the | ceipt for the payment of the taxes and another of 


the same sort to one Chubei, of the village. This 
was a most culpable offence. As the priest, more- 
over, planned the crime with Sezayemon, and 
forged the tax-receipt, his conduct is disgraceful to 
one in his position, and deserves severe punish- 
ment. The question is whether the punishment 
shall be, for Sezayemon, decapitation, with expos- 
ure of head on the scaffold ; and for the priest, de- 
capitation, without privilege of public burial. 
Judgment. The above is approved. 


1 There were four classes in the death punishment, de- 
capitation being the least heinous; and the additional cir- 
cumstances here mentioned indicate the fourth and second 
degrees, respectively, in this class, there being four degrees 
in all. 
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The last case mentions a journey of the 
accused to Yedo with the headman. This 
was one of the common incidents of Toku- 
gawa justice, — the departure of all the par- 
ties to Yedo, in cases of importance, to at- 
tend on the court there until the suit could 
be brought to a conclusion. It was an ex- 
pensive matter, to be sure; but it doubtless 
had its pleasures for the rustics, and it played 
a great part in familiarizing the rural inhabi- 
tants with the ways of the busy metropolis. 
The headman or some other officer must al- 
ways accompany the litigants, as has been 
said, and probably served as an adviser both 
of the court and the party. But each man 
was supposed in theory to advocate his own 
cause. To obtain payment of a claim on be- 
half of another, taking a share as a fee, was 
a penal offence. Nevertheless, many made 
a business of thus acting for others. They 
would claim a relationship with their client, 
and represent that he was sick and unable to 
attend. It was a business in which much 
money was made. But the receiving of a fee 
was clandestine, and ostensibly the service 
was rendered as a favor. 

There were no court fees, before either the 
headman of the village, the reeve, or the 
magistrates. There was a large staff of 
clerks and assistants at every town magis- 
trate’s and reeve’s office, and also in the 
Chamber of Judges; and to these skilled 
permanent officials rather than to the mag- 
istrates themselves was owed the systematic 
and consistent treatment of litigation. The 
legal training they received was found in the 





ordinary political and moral precepts which, | 


together with a stock of historical informa- 
tion relating to their own country and China, 


they obtained from the Confucian books stud- | 


ied at the schools for samuraz, and in the ex- 
perience which they gained in subordinate 
grades of their calling. These, as well as the 
rural administrators (or reeves, as it seems 
best to call them), in fact formed a special 
class trained for this life. The reeve was 
usually a knight or one of the lesser barons, 
and had usually received a fair education for 
61 





his office, and was thoroughly acquainted 
with the customs of his district and its spe- 
cial requirements. The directions given in 
one of the official manuals were that these 
officers should be men trained to the keeping 
of accounts, should have a general knowledge 
of civil and criminal law, and should be fa- 
miliar not only with the customs of the local- 
ity over which they presided, but also with 
those of adjacent regions. 

In the towns there was always a well- 
organized police system. Ordinary watch 
duty was performed by the townsmen them- 
selves, under regulations arranged at the 
ward-meetings ; while the regular police were 
attached to the magistrate’s office, and their 
duties were rather those of bailiffs and de- 
tectives. In the country this portion of the 
work, by old custom, was in the hands of 
one of the outcast classes, called dantaro, or 
watchmen. 

These formed a sort of volunteer police, 
who could be hired by villages and towns, 
or by private persons, for the protection of 
their property. The large cities had their 
own police systems, but the reeve and lesser 
feudal lords usually employed dantaro. Ina 
village the dantaro went every morning to 
the headman to inquire if there was any- 
thing to be done. They had no power to 
arrest without an order, unless flagrante de- 
licto. “When an order was desired, it had 
to be obtained from the reeve, the headman 
having no authority in criminal matters. A 
small prison stood near the dantaro house, 
and was used as a temporary place of con- 
finement until the proper official arrived. 
Arrested persons were bound with cords, 


| differing according to the kind of offence, — 


in case of murder with a blue-black one, in 
case of theft with a light-colored one. Sa- 
murat were always bound with iron clamps 
or wristlets, never with cord. The dantaro 
were very skilful in capturing criminals. 
When a criminal escaped from Yedo, a let- 
ter was sent on to the first dantaro in the 
direction taken by the fugitive. Search was 
begun, and the letter sent on rapidly to the 
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second, to the third, and so on. Sometimes 
a distance of one hundred and twenty miles 
Was thus covered in twenty-four hours. The 
bantaro themselves were never known to 
commit a theft or other crime of any kind, 
and, remarkably enough, they did not even 
“squeeze” or levy blackmail. They went 
about every morning with a small covered 
pail, and received from each house the cold 
victuals left over; this they often sold to 
beggars. Instead of food, they were some- 
times given a small coin or two, 

As to the content of the legislation and 
the jurisprudence of the Tokugawa Shogun- 
ate, it would be useless to enter into de- 
tails. In the rural districts the subject-matter 
of ordinary legal relations hardly extended be- 
yond land-holding, with the various methods 
of tenancy, land sales, marriage, inheritance, 
adoption, mortgages, and a few easements. 
The development of definite customs was 
limited to these general subjects. In the 
commercial communities legal relations were 
naturally more varied and more complicated. 
The loaning of money gave rise to a variety 
of distinctions and refinements, and fur- 
nished a great portion of the litigation. 
Sale, in all its forms, and with its attendant 
machinery of brokerage and credit, played 
an equally important part. Agency, Set-off, 
Carriers, Bills of Exchange, Auctions, Dam- 
ages, Penalties, Pledges, —these are some 
of the special topics in the recorded cases. 
Of course analogies to our own system and 
to others are plentiful. The form, how- 
ever, even where the legal result is the 
same, is often different, the result having 
been reached by a different road. Thus 
there existed the ordinary transaction of de- 
posit for safe-keeping; but as money was 
often so deposited, and the privilege of loan- 
ing it was frequently given at the same time, 
the rule grew up that the depositary was not 
liable for loss by act of God (their phrase, 
“calamity of Heaven,” ran in curious corre- 
spondence with our own), where a ves was 
bailed merely for safe-keeping, while if it 
was money and was lent out by the bailee, 





under the above privilege, the bailee was re- 
sponsible for it absolutely. We should have 
placed this obligation in the category of 
debts arising from loans ; but circumstances 
caused the Japanese to work out a similar 
liability through the machinery of deposit,— 
just as the Romans also, in the depositum 
irregulare, a similar transaction, worked out 
the absolute liability of an ordinary borrower 
of money. In security rights we find usu- 
ally the two chief sorts — the pledge (where 
possession is given to the creditor), and the 
hypothec (where it is retained by the debtor) 
— side by side in the same regions. In the 
former case the earlier English rule of “dead 
pledge ” obtained, that the creditor worked 
the land and took the profits by way of in- 
terest, without accounting for them to the 
owner or applying them to the payment of 
the debt. In the rules for redemption we 
find special favor shown to the debtor ; for 
in most localities redemption might take 
place at any time that the debtor or his 
successors obtained the money. The pledge 
(in the above sense) of land involved, as in 
the later form of our mortgage, the transfer 
of the legal ownership to the creditor ; in 
the hypothec no title passed, but a registra- 
tion at some local office was required, as at 
Rome. Just as the hypothec, or mortgage 
without transfer of possession, has, in its 
modern Anglo-American shape, grown from 
the mortgage with transfer of proprietorship 
entitling the creditor to possession, until in 
most States the real-estate mortgage has 
now become, even in theory, a mere hypo- 
thec, with registration ; so, too, we find in 
Japan that the registered hypothec came 
after the pledge, although the influences 
causing this are not clear; and in some 
districts we find the transition stage of a 
transaction known as a pledge, but really a 
hypothec. 

One might continue to cite a volume full 
of the interesting coincidences and diver- 
gences which present themselves as one 
studies the Japanese civil law. The purely 
criminal law does not have the same attrac- 
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tion, for one reason, because it early came 
under the influence of Chinese law, and 
never regained its independence; for an- 
other and connected reason, because it came 
almost entirely from above downwards, and 
was not an outgrowth of the popular char- 
acter; and, finally, because its vitality was 
almost wholly lost when feudalism fell, and 
such attraction as it has is connected more 
with the study of social life under the Toku- 


gawas than with that of legal development. | 
If one were to analyze the reasons for the | 
interest which the civil branch of the law | 


has for the Western student, he would prob- 
ably find three chief elements. First, the polar 
oppositeness, as compared with the West, of 
the style in which Japan has contrived to 
work out so many traits of language and 
manners, leads one to wonder whether in 
legal relations the same spirit of contradic- 
tion has shown itself. Second, the idea of 
justice, as has been said, is in Japan a more 
flexible one than we are accustomed in 
Anglo-Saxon law to aim at; and there must 
always be an interest in examining and com- 
paring the results reached under these two 
extreme types of strictness and flexibility. 
Third, the legal system of Japan (on its civil 
side) is one of the few which have been 
permitted by their environment to maintain 
their individuality and reach a certain stage 
of development in comparative isolation from 


other systems. The Roman was one; the | 


Germanic was another, of which the English 


branch has attained to the first place. The | 


Hindu, the Slavic, the Mohammedan, and 


the Chinese may also be named; and to | 
this list it seems clear that the Japanese | 
| the elements of the situation the same, and 


must be added. 


What rank it shall take among these sys- | 


tems cannot yet be told. It must be placed 
higher than the Hindu law, for its develop- 
ment never fell into the hands of a religious 
order, and was not retarded by an inextri- 
cable complication of tribes and races. But 
it was greatly hampered by the framework 
of feudalism in which it was cast, — not 
only by the preservation of certain class- 








distinctions and other features in the law 
itself, but indirectly by the hindrance which 
feudalism interposed to the unification of 
the country, preventing the separate treat- 
ment of judicial affairs by trained judges, 
and obstructing that growth of commercial 
and social intercourse which necessarily 
underlay the growth of the national 
jurisprudence. 

But the practical question for to-day, 
which is forced upon the student of in- 
digenous Japanese law is as to the wisdom 
of the adoption by the Japanese Govern- 
ment of a foreign system in the place of 
their native one. Shall we say that the 
policy was a correct one or not? If we con- 
sider merely the feasibility of perpetuating 
the native system, we may say that it might 
have been done. There is no doubt that 
the customs and precedents could have been 
collected, arranged, and codified in a form 
easy to administer and suitable to the na- 
tional character. Much more must we dis- 
agree with the commonly received notion 
that the importation of a foreign system was 
required because Japan had no jurispru- 
dence of her own. But the feasibility of a 
codification is only a small part of the 
problem. The solution depends on a dozen 
other important considerations of policy. 
If we regard merely the standpoint of the 


| statesmen who, at the beginning of the Res- 


toration epoch, determined to reorganize 
the legal system and invited a number of 
competent continental jurists to undertake 
this task, we can but say that, viewing all 
the circumstances with their eyes, their ac- 
tion was reasonable and natural. Given all 


any other body of intelligent men would 
hardly have pursued a different course. If, 
however, we take our stand at the present, 
and survey the problem -in the clearer light 
which two decades of history have thrown 
upon it, the solution becomes more difficult. 
There are on both sides serious considera- 
tions, so complicated and so difficult to meas- 
ure with accuracy, that one hesitates to 
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make a decision. It is one of those situa- 
tions in which the inclination is to stand 
aside, and let history decide for itself in the 
result. 

But on the whole, the result promises to 
be a fortunate one. No amount of legisla- 
tion can dispel legal rights inherent in the 
character of. a people. It is probable that 
the prime notions of importance still cur- 
rent will be assimilated into the new system. 
Thus the borrowed law will furnish the sys- 
tem, and the indigenous will supply the 
material, so far as seems expedient. The 
history of the Roman law in France and 
Germany will repeat itself. Said Bernhéft, 
a noted student of comparative jurisprudence, 
some ten years ago: !|— 


1 Zeitschrift d. vergleich. Rechtswiss., I. 443. 





*}t is only when we examine the process of 
development by interpretation through which the 
Roman law passed in medizval times that we 
can understand how it came to be accepted in 
Germany. The wider the region it em- 
braced, the greater was the remodelling to which 
it was subjected, and that involuntarily, at the 
hands of jurists and administrators,” 


It is in the administration of the new law 
in Japan that we may expect to see a just 
accommodation of its principles to the ideas 
of the people. It is a fact that no foreign 
law-book is ever cited by counsel or referred 
to in judicial decisions in the courts of Japan. 
The spirit which inspires this rule will 
doubtless secure the best results in the pro- 
cess of welding the codes to the national 
civilization. 





JUDICIAL DIVERSIONS. 


OT long ago an Irish police-court was 
disturbed in a peculiar way. A cele- 
brated Irish Member of Parliament was about 
to be placed upon his trial, when the magis- 
trates were observed to clutch their noses 
with a suicidal tenacity. The assembled 
spectators of the trial looked inquiringly at 
one another, and then at the magistrates 
whose faces were strangely distorted. Pres- 
ently the crowd began to gasp and sniff, 
and in a moment a hundred or more noses 
were held in a tight embrace. The usually 
impassive faces of the policemen were 
curiously contorted, and even the prisoner 
betrayed the effect of the mysterious influ- 
ence. Magistrates and men made a wild 
rush for the door, and their noses were not 
released until the fresh air was blowing in 
their faces. 
marily adjourned to another day. 
merriment was caused when it became 
known that a quantity of sulphuretted hydro- 


gen had been intentionally sprinkled on | 
the floor of the court-house, the fumes of | 


The proceedings were sum- | 
Some | 


which cleared the building quicker than an 
earthquake. 

Perhaps the same fine sense of humor 
caused some Dublin magistrate to send 
Mary Smith to prison for eating dynamite. 
Mary found a brownish-looking compound 
in a heap of rubbish, and thinking it was 
chocolate, consumed half of it with consid- 
erable relish. She had not finished the 
remaining half, when a kind friend informed 
her that she was eating part of a dynamite 
cartridge. The police sought her out; and 
Mary Smith was sent to prison for two 
months, for having dynamite illegally in her 
possession. 

Few people can claim to have outwitted 
Sir James Hannen, the well-known judge. 
His lordship, however, was curiously “ done” 
by a sombrely dressed juryman in his own 
court. In a most melancholy tone the jury- 
man claimed to be exempt from serving on 
the jury which had been empanelled to 
try an important case. Sir James very 


sympathetically asked on what grounds he 
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claimed exemption. 
applicant, “I am deeply interested in a 
funeral which takes place to-day, and am 
most anxious to follow.” “Certainly, sir, 
your plea is a just one,” remarked his lord- 
ship. The man departed; and the next 
day the judge learned that he was the 
undertaker. 

One of the mildest of the High Court 
judges, Mr. Justice Wills, was extremely 
ruffed at Birmingham one day, when he 
found that some local magistrates had sent a 
man for trial at the assizes on a charge which 
had not been, in his opinion, sufficiently 
investigated. He strongly condemned the 
perfunctory way in which he considered the 
magistrates had done their duty. He was 
somewhat disconcerted to find at a later 
stage that one of the defaulting magistrates 
was his own brother. 

A singular circumstance led to the 
release of a Scandinavian sailor who was 
recently charged at Swansea with the wilful 
wounding of a comrade. The jury found 
what was considered a verdict of not guilty. 
The judge thereupon acquitted the prisoner, 
and retired from the court. The jury then 
awoke to the fact that the Court had some- 
how given a wrong verdict. Messengers 
were sent for the judge, but that functionary 
had left the building. The clerk of arraigns 
then informed the jury that as the wrong 


| 


| 
| 





‘‘My lord,” said the | verdict had been recorded, it could not be 


recalled. 

The officials of a country police-court were 
startled one day to see a man walk into 
the court with an enormous axe over his 
shoulder. He glared fiercely around him, as 
if he expected to be attacked. Ultimately 
the clerk of the court ventured to ask him 
why he was armed with so formidable a 
weapon. The man replied that his summons 
told him to be provided with the means of 
defence, and he considered that an axe 
would do for that purpose. 

The manufacture of judicial bulls is appar- 
ently not confined to Ireland. In Mr. Ser- 
geant Robinson’s book, entitled “‘ Bench and 
Bar,” there are some whimsical stories of 
days gone by. Amongstthese is the following 
sentence, once pronounced on a prisoner by 
an occupant of the Bench at the Old Bailey : 
“Tt 1s in my power to subject you to trans- 
portation for a period very considerably 
beyond the term of your-natural life ; but 
the Court, in its mercy, will not go so far 
as it lawfully might go.” On another occa- 
sion the same judge addressed the culprit : 
“Prisoner at the bar, if ever there was a 
clearer case than this of a man robbing his 
master, this case is that case.’ To another 
prisoner he considerately offered “a chance 
of redeeming a character that he had 
irretrievably lost.” — Zzt Bits. 
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° A LEGAL EPISODE IN THE CHEROKEE NATION. 


By GEORGE E. Foster. 


* OWDY!” 

H The speaker was an Indian, whom 
I one day met as I was travelling upon the 
half-road and half-trail that marked one 
of the lonesome prairies of the Cherokee 
nation. 

The Indian wore a semi-civilized dress, 
the barbaric epoch being represented by 
buckskin trousers, with fringed stripes of 
fine-cut hide to ornament each leg. In 
marked contrast with the buckskin breeches 
was his white vest, —or the one which might 
have been white when he started upon his 
journey over the dusty prairie trail. 

His coat was before him on the saddle ; 
beneath his white vest he wore a red shirt; 
a black tie coiled beneath the overlapping 
shirt-collar, and was fastened in a sailor- 
knot in front. 

Simultaneously with his exclamation of 
“Howdy!” he emphatically drew his bri- 
dle, and his little Cherokee pony stopped 
short ; and bringing mine to a standstill, we 
began to size each other up as strangers do 
when they meet alone on the prairie. 

“You are a friend of the Cherokees,” he 
said; “ you wrote the life of our greatest 
man.” 

His remark was at the same time an affir- 
mation and interrogation. He noticed my 
look of admission and surprise, and said, 
‘“‘T heard that you were over there,’ — point- 
ing toward Tahlequah, the Cherokee capital. 
‘But few people come to this nation unless 
we know who they are, and what they are 
here for. It is well that it is so, if they are 
white men.” 

Glancing at his well-filled haversack, which 
hung at his pony’s side, I noticed several 
leather-covered books protruding from its 
open top. Desiring to show penetrative fac- 
ulties equal to the Indian’s, I said, both in- 











Whether he knew what I meant or not, I 
do not know; but he appeared pleased that 
I had noticed his books. He laughed, and 
in a good-natured way, tapping his haver- 
sack with his finger, he said, — 

“ Heap law there!” 

“Then you are a lawyer,” I said. 

I had been previously informed concern- 
ing these travelling Indian lawyers, and was 
not surprised to receive his profound bow 
of assent. 

Rev. A. N. Chamberlain, a lifelong resi- 
dent, teacher, missionary, also interpreter in 
the Cherokee country, had said to me, “I 
presume that there is no people anywhere 
better informed than the non-English speak- 
ing Cherokees are in regard to their laws, 
and their treaties with the United States.” 

I had here an English-speaking Cherokee 
armed and equipped with his law library, 
and I resolved to interview him. 

The mid-day sun was scorching the prairie, 
and there was no convenient shade-tree; but 
it was only the work of an instant for the 
Indian lawyer to unroll his blanket, in which 
were four sticks, some over three feet long. 
Having dismounted, he stuck these sticks in 
the ground, and threw the blanket over them; 
and into the shade of this hastily improvised 
sun-umbrella, or wickeyup, he invited me, 
and at my request, while the incense of pure 
“havanas,” which I furnished, was wafted 
upward, he displayed his law library, — the 
code of the Cherokee nation. 

An ancient-looking book, printed in Eng- 
lish, was a compilation of the laws which 
were adopted by the Cherokee Council at 
various periods previous to 1852. It sur- 
prised me, and may be surprising to others 
to know, that the compilation occupied nearly 
two hundred and fifty pages ; and many of 


‘ the laws were passed by their Council be- 


terrogatively and affirmatively, “Colporteur?” | fore the Cherokees took their long, sad jour- 
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ney from Georgia to the land which they 
now occupy. The first of the compiled laws 
was one dated 1808, concerning horse-steal- 
ing, —the convicted thief to be punished 
with one hundred lashes on the bare back. 

“ The Cherokee tradition concerning the 
reception of their first law is not unlike that 
of your own people,” said the lawyer. 

“Some time after the red man entered the 
wilderness, they came to a very high moun- 
tain, and their God came down upon the 
mountain, and their leader went up and 
conversed with God,—or, rather, as their 
fathers said, with the son of God. They 
supposed, therefore, that God had a son, as 
it was said to be the son of God that came 
down on the mountain; and the top of the 
mountain was bright like the sun. There 
God gave the leader a law, written on a 
smooth stone. The reason of this being 
written on stone was as follows: — 

“God gave our first parents a law to be 
handed down verbally to posterity ; but when 
the language was destroyed, and men began 
to quarrel and kill each other, they forgot 
this law; and therefore God wrote his law 
on stone, that it might not be lost. Their 
leader also received other instructions from 
God, which he wrote in a book made of 
skins.” 

And so it happened that a long time 
before the Cherokees reached the country 
which they now occupy, they had a full 
code of laws. 

They had striven to imitate the whites in 
the management of their affairs, and their 
Councils were well conducted. In 1810 the 
Council abolished clans, and unanimously 
passed an act of oblivion for all lives for 
which they had been indebted one to an- 
other. In 1820 the nation was reorganized, 
and, by a resolve of its National Council, 
divided into eight districts, each of which 
had the privilege of sending four members 
to their legislature. Some of their principal 
laws and regulations were: A prohibition of 
spirituous liquor to be brought into the na- 
tion by white men. If a white man took a 





Cherokee wife, he must marry her according 
to their laws; but her property was not 
affected by such union. No man was al- 
lowed but one wife. A judge, sheriff, and 
two deputies were allowed each district. 
Embezzlement, intercepting and opening 
sealed letters, were punished by a fine of a 
hundred dollars, and one hundred lashes on 
the bare back. They had a statute of limi- 
tations, which, however, did not affect notes. 
A will was valid if found, on the decease of 
its maker, to have been written by him, and 
witnessed by two creditable persons. A man 
leaving no will, all his children shared equal, 
and his wife as one of them; if he left no 
children, then the widow had a fourth part 
of all the property, the other three fourths 
going to his nearest relatives. Even before 
the division of the nation into districts, and 
the appointment of a judge, marshal, sher- 
iffs, and deputies, there was an organized 
company of light horse, which executed the 
orders of the chief, searched out offenders, 
and brought them to justice. It was a fun- 
damental law of the Cherokees that no land 
should be sold to the white people without 
the authority of a majority of the nation. 
Transgressors of this law were punished 
with death. 

The Cherokee lawyer now replaced the old 
law-book — which, by the way, was printed 
wholly in English — carefully in his haver- 
sack, and took out two more volumes. They 
were handsomely printed, bound in leather, 
and one was printed in English, the other 
in the Cherokee language, and in the alpha- 
bet that Se-quo-yah, one of the learned 
members of their tribe, had given them over 
half a century ago. 

“‘ These are our latest compilations,” said 
the Indian lawyer, with a proud manner, 
opening the covers of the book and turning 
over the pages. 

“In spite of what the whites say about 
us, you can see that we are far from being 
a lawless people, and possibly we can give 
the white men a point or two on the enforce- 
ment of law ourselves.” By Cherokee law, 
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every killing of a human being, without the 
authority of law, by stabbing, shooting, poi- 
soning, or other means, is either murder or 
manslaughter, in the first, second, or third 
degree, according to the intention of the 
person perpetrating the act, and the facts 
and circumstances connected with each act. 
If the killing is done intentionally or with 
premeditated design, the convicted person 
must suffer death by hanging; if done with- 
out design to effect death, or by culpable 
negligence, the term of imprisonment is not 
less than two years. Abortionists are im- 
prisoned for not less than two or more than 
ten years; seconds and medical advisers in 
prize-fights, where death occurs, are deemed 
guilty of manslaughter. Rape is punished 
by imprisonment from ten to twenty-five 
years, and the ravishment of female chil- 
dren is punished by hanging. From five 
to fifteen years is the imprisonment for 
arson; and if death results from the fire, 
death is the prospective fate of the one 
convicted. 

“‘ Marriage and divorce are now subject to 
law with as much strictness as in the States. 
No marriage can be contracted while either 
of the parties has a husband or wife living, 
or between persons of a kin nearer than 
first cousins; and a heavy penalty is inflicted 
on any who join minors in marriage without 
the consent of their parents. Divorces are 
regulated by law, and are adjudged for adul- 
tery, imprisonment for three years, for wil- 
ful desertion or neglect for one year, for 
extreme cruelty or habitual drunkenness. 
The Cherokees as a people have always 
favored temperance, and have an effective 
prohibitory law on the statutes. The United 
States law lays a penalty on any white man 
or Indian who brings liquor across the line 
of the Territory, for any purpose whatever. 
The Cherokee laws lay a penalty upon the 
sale of any liquor after it is brought into the 
country. 

“ So,” said the lawyer, “ you see that the 
Cherokees are a law-abiding people; and 
their laws must certainly be looked upon 





with interest and respect by all civilized 
nations of the world.” 

“ How about the enforcement of law ?” I 
queried. 

“The judiciary system is divided into 
Supreme, Circuit, and District Courts. The 
Supreme Court consists of three judges, one 
of whom is selected by a joint vote of the 
National Council as Chief-Justice. 

“The power of the Supreme Court is 
about the same as the power of a similar 
body in the States, — the decision made has 
the force of law. The judges have and exer- 
cise exclusive criminal jurisdiction in all cases 
of manslaughter, and in all cases involving 
punishment of death; this court also has 
exclusive jurisdiction of all cases instituted 
to contest an election held by the people, and 
brought before it as provided by law ; they 
have power to award judgments, order de- 
crees, and to issue such writs and processes 
as they may find necessary to carry into full 
effect the power vested in them by law. 
There are three judicial circuits, — the 
Northern, Middle, and Southern; and one 
judge is elected for each circuit. The cir- 
cuit courts have jurisdiction in all criminal 
cases, except those of manslaughter, and 
cases involving directly or indirectly a sum 
exceeding one hundred dollars, and all civil 
suits in which the title to real estate or the 
right to the occupancy of any portion of the 
common domain shall be at issue, exceeding 
one hundred dollars. There is also a dis- 
trict court for each district, for trying of all 
criminal cases, whether felonies or misde- 
meanors, involving the sum of one hundred 
dollars or less.” 

“Then you have a jury system?” I said. 

“Yes; but no man is allowed as a juror 
who is under twenty-one years of age, nor 
any person who may be under punishment 
for misdemeanor; and no member of the 
legislative or executive departments, or any 
commisioned officer of the nation, officiating 
clergyman, physician, lawyer, public ferry- 
man, school-teacher, or one older than sixty- 
five years, is compelled to serve as juror or 
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as guard. Five persons constitute a jury in 
the trial of all civil suits, any three of whom 
may render a verdict. In case of murder, 
twelve jurymen are required; but in all other 
cases the jury consists of nine persons ; and 
no verdict is rendered in any criminal case 
without the consent of the whole jury. 
The grand jurors are selected with especial 
care from the best and most intellectual 
men in the nation. The term of service is 
for one year, unless discharged. Five men 
are summoned from each district for this 


purpose. 
‘‘T am on my way to court now,” said the 
lawyer; “will you go with me?” And 


consenting, I rode back with him to the 
court-house. 

The case on trial was something like 
this: — 

A white man had married a Cherokee 
woman, and therefore was the possessor of 
a farm; and for a period of three days had 
employed, without permit of the court, a 
white boy. The warrant set forth that 
“thereby the peace and dignity of the 
Cherokee nation had been damaged to the 
extent of seventy-five dollars.” 

No citizen of the United States is per- 
mitted to labor in the Cherokee nation 
without a permit, which is issued by the 
district clerk, and which shows the name of 
the employer and employee, the length of 
time to be employed, and the occupation to 
be followed. For such permit the employer 
pays in advance one dollar per month to the 
clerk; but no permit is given for a longer 
time than a year. The person “ permitted” 
is obliged to subscribe to the following oath, 
to wit :— 

“I do solemnly swear [or affirm] that I 
am a citizen of the United States [or a for- 
eigner]; that it is not on account of any 
criminal offence against the laws of the 
same that I have come to seek employment 
in this nation; that within ten (10) days 
after the expiration of my permit, unless the 
same shall be renewed, I will remove with- 
out the limits of this nation.” 

62 








It was for the violation of the permit law 
that the employer was under arrest. At an 
early hour Cherokees of all grades had as- 
sembled in the vicinity of the court-house. 
The sheriff soon came to the door, and sum- 
moned his jury. Looking over the crowd, 
with stentorian voice he shouted, — 

“ Ho-ho-o-o-0-o, Hog Catcher! Ho-ho-o- 
0-0-0, Six Killer! Ho-ho-o-0-0-0 you, Com- 
ing Deer! Ho-ho-o-0-0-o you, Walking 
Stick! Ho-ho-o-o-0-o you, Kingfisher ! 
Ho-ho-o-o0-0-0 you, Muskrat!” and his jury 
was complete. 

I am not absolutely sure that I have re- 
corded the names of this particular jury cor- 
rectly; some of these names were summoned, 
and the other names are frequently met with, 
and their owners find their way from time 
to time into the jury seats. 

This assemblage was by far the most 
novel of any that I saw in the nation. 
Men, women, and: children sat around the 
stove, or gathered in little groups about the 
oak-grove that surrounded the court-house. 


| Most all were smoking, and all were in their 


every-day dress. The jurymen, six in num- 
ber, had gathered behind the rail that sepa- 
rated the jury seats, counsel seats, and 
judge’s table from the gaping crowd out- 
side. 

The gate leading behind the rail was 
closed as the jurymen took their seats; but 
while the court was in session, any one 
wishing to speak to the lawyers and judge 
usually straddled over the rail in preference 
to opening the gate. The jurymen could 
all speak English save one; an interpreter 
was sworn in for his benefit, and all the evi- 
dence was given twice,—first in English, 
and then in Cherokee. As the case pro- 
ceeued, and the evidence grew more com- 
plicated, the jury dropped into apparently 
deep meditation. Finally one drew out a 
long pipe, filled it with tobacco, and com- 
menced to smoke. Another and another 
of the jurymen followed with a pipe. The 
interested audience outside the bars also lit 
their pipes, and at length the judge, five of 
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the jurymen, and nearly the whole audience 
were smoking. 

" To show the inconsistency of their eti- 
quette, I mention that while all were thus 
smoking, in order to protect myself from a 
draught of air, as I sat by a window, I put 
on my travelling-cap. Had I been in a 
more dignified court in the States, I should 
not have done so; but in this assemblage, 
blue with the smoke of tobacco, I forgot my- 
self, and in a few minutes was brought to grief 
by being touched lightly on the shoulder by 
one in authority, who also had a pipe in his 
mouth, who said, — 





“Your pardon, sir; but it is not customary 
in our nation to wear one’s hat in the pres- 
ence of the judge.” 

Notwithstanding this reproof, I listened 
to the arguments of the lawyers with pleas- 
ure. They were well posted in regard to 
their laws, and handled their respective sides 
with shrewdness. The Cherokee lawyers 
displayed a marked logical penetration into 
the meaning and intent of the laws, and a 
weak place in a witness’s testimony was 
quickly detected; and he was most unmerci- 
fully handled when the lawyer summed up 
the case. 





THE LAW OF THE LAND. 


V. 


A MATHEMATICAL PROBLEM. 


By Wm. ArcH. MCCLEAN. 


T might be supposed that at all times and 
in all places the law would be mathe- 
matically correct, and mathematics legally 


correct; that law would have endless needs | 


for the science of figures. It is so. Fig- 
ures do not lie, is an old saying that is only 
falling into disrepute in these later days, 
when they are manipulated by large corpora- 
tions as to their financial condition to mean 
almost anything but the truth. In far the 
greater number of cases the decision of the 
law means an expression in figures with 
the dollar mark prefixed. Notwithstanding 
this close affinity, there is a point of difference 
between mathematics and the law about a 
certain set of figures that cannot be com- 
promised in any way; and it is about the 
simplest of figures and sums 

Mathematics says that twice one are two, 
adding one and one makes two, subtracting 
one from one leaves nothing (a zero), and 
that the half of one is one half. The law, 


in considering the problem in hand, says 
that twice one are one, adding one to one 


| 
} 





| of the law in many things. 


makes one, subtracting one from one leaves 
one, and that the half of one is one. There 
can be no reconciliation between law and 
mathematics about it, though it must be 
confessed that the mathematical horn of 
the dilemma seems uncontrovertible, and 
the logic of the law unassailable. 

As may be surmised, it is as to the mar- 
riage relation between man and woman. 
Joining the two makes them one in the eyes 
The twice one 
are only one. From this legal one subtract 
one by death, and one remains. The half of 
the one in law is not a half, but a whole. 

For many years the twice one are one 
made that one in the eyes of the law a male 
one. The woman’s legal status was sub- 
merged into that of the man, her property 
became his. During the present century 
the rights of the wife have grown, and 
been enlarged from time to time, until in 
many States the rights of the married 
woman are one in law and in fact, and the 
married man’s rights are one; yet the twice 











XUM 





The Law of the Land. 491 





one are not two, as to a set of cases we pro- 
pose to consider. 

At common law joint tenancy was that 
possession of property with another that 
upon the death of either the survivor took 
all the rights in the property, Joint tenancy 
has been abolished in many of the American 
States except in one particular, as between 
husband and wife. 

Let us suppose a case. John Smith has 
$500, and his wife Jane has another $500. 
John acquired his by his labor or inherit- 
ance or shrewdness, and his wife has prob- 
ably acquired hers in some similar way. 
They join their capital, and with the $1000 
buy a fifty-acre tract of land. The deed, 
the title, is made to John Smith and Jane 
Smith his wife. As more frequently hap- 
pens in the reported cases, some relative of 
John Smith by will bequeaths and devises 
to John Smith and Jane his wife the tract 
of land. Or the Joneses by a will devise to 
Jane—for Jane was a Jones, intermarried 
with John Smith—and John Smith, her 
husband, the tract of land. In any event, 
whether mentioned as a joint tenancy or 
not, it will be considered in law as such or 
equivalent to such. 

The law declares that they take the title 
not by moieties, but by entirety, or as the 
Frenchman would say, hold it per tout et non 
per my. John Smith takes the whole title 
of the place, and Jane Smith takes the 
whole title of the place. These two whole 
titles are not two but one title. The lan- 
guage sounds quite mixed to read of the 
court holding that the husband has the en- 
tire use and the wife has the entire use. It 
sounds as though something was full; and 
one hardly knows whether it is the title, or 
John Smith, or Jane Smith, his wife, or the 
court, 

The fun begins when they have this title. 
John Smith has a title of entirety on the 
entire place, but he can do next to nothing 
with it unless his wife consents. In the 
reported cases Jane never consented. He 
cannot sell it or borrow money on the credit 





of it, or confess judgment against it. Of 
course he can do the two latter things if he 
can find a lender that will give him the 
chance, but the lender will probably under- 
stand the legal nature of John Smith’s title, 
for it is to be presumed that the lender 
bas had counsel who has enlightened 
him. 

Why this utter helplessness of John Smith 
as to his entirety of title? Take one from 
one, and one legally remains. Remove John 
Smith, not by poison or murder, but by good 
old-fashioned methods of a natural death, 
and there is left one, Jane Smith, his wife, 
who has an entirety of title equal to that 
the deceased husband had when living. As 
the survivor she takes the whole title, be- 
cause her entirety has survived that of her 
joint tenant, her husband. The wife sur- 
viving does not take through the husband, 
but by the paramount grant in the original 
conveyance. 

Suppose some lender did not have counsel 
and loaned John Smith $300, and took a 
judgment note for the same, which was en- 
tered of record as a lien against John Smith’s 
entirety title in the real estate. An inter- 
esting experience awaits the lender. John 
Smith dies before his wife. Jane Smith takes 
the entirety of the title to the whole place, and 
the husband’s creditor takes nothing, for the 
lien of his judgment was a lien upon a con- 
tingency that did not materialize. 

These cases have developed most interest- 
ing points. John Smith may have been a man 
of reckless habits, enjoyed life at the expense 
of his creditors. They patiently await, then 
grow anxious, and finally sue him. John 
Smith is indifferent. The creditors take judg- 
ment by default. They propose to give 
him no quarter, and show him no mercy. 
They propose to sell him out; so the fifty 
acres are levied upon by the sheriff under 
execution process upon their judgments. 
John Smith at this point may try to stay 
their execution process, for the reasons that 
the creditors can only sell his title or interest 
in the land, and that the entirety of title can 
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| 
only be determined by the death of himself | 
or, wife, and succeed in staying them. 

It may be the creditors have not been | 
stayed but have gone ahead, sold, and pur- 
chased at sheriff's sale the interest of John | 
Smith in the land. They receivé a title | 
for the same from the sheriff, and propose | 
now to bring ejectment or partition proceed- | 
ings against Jane Smith. They will utterly | 
fail in their purposes. The courts will not 
permit them to disturb Jane Smith. The 
entirety of the title will have to be first deter- 
mined by the death of husband or wife. If 
the former dies before his wife, the creditors 
will take nothing and lose all they put in 
John Smith, while the wife comes into abso- 
lute possession of her entirety of title by sur- 
viving the joint tenancy with her husband. | 
If the slip between the cup and the lip 
comes in the death of the wife, the hus- 
band’s creditors will take the entire property, 
having purchased and obtained the title from | 
the sheriff for the entire interest of John 
Smith in the property. 

Here is a problem for the philosopher. 
Suppose all titles of real estate of married 
persons should come to be taken in this way, 
would it increase or diminish suicide among | 
married people? Or in case of financial 
trouble of either, would it place a premium 
on suicide? Or in cases where titles are so 
held now, is suicide ever resorted to, to help | 
matters with the survivor ? 

Of course John Smith and Jane his wife 
could have borrowed money on mortgage 
at any time by putting in pledge or pawn 
their entire title, so that no matter which died 
first the lien of the mortgage would remain, | 
to be paid by the survivor. A further com- 





plication about these entireties might be 
brought about by a contest between credi- | 
tors of the husband and wife. 
is a case to the point. 

The husband in 1877 gave a judgment 
which was entered of record as a lien against | 


The following 


| during life, absolutely ceases at death. 


his interest in the estate. In May, 1882, the 


| wife gave a mortgage upon her ‘nterest, in 


which her husband joined. In June, 1882, the 
wife died. The property was sold on execu- 
tion process upon the judgment against the 
husband. It was contended by the holder of 
the mortgage that the wife with the hus- 
band was seized of the whole of the tract 


| described in the mortgage, when they exe- 


cuted the mortgage, and that there were no 
other mortgages or judgment liens against 
their joint estate, and they wanted their 
money. 

The court reasons out the situation most 
beautifully, in consequence of which the 
mortgage debt fails to be paid. It says:— 


“The estate of the wife in the premises was not 
different from the estate of her husband in the same 
premises. They were husband and wife ; the de- 
vise was to them jointly, and they held the land de- 
vised by entireties and not by moieties. ‘The estate 
of each is exceptional and peculiar. It dies with 
the owner, and only the survivor has the absolute 
and unqualified fee simple title in the whole. The 
estate of the other, though extending to the whole 
It was 
that kind of estate which was bound by the lien of 
the mortgage given by the wife, and it was the 
same kind of estate which was bound by the lien 
of the judgment against the husband. As against 
the wife, the mortgage was undoubtedly the first 
and indeed only lien. As against the husband 
the judgment was the first lien and the mortgage 
the second simply because the judgment was ob- 
tained before the mortgage was given. Had the 
wife survived, the mortgage would certainly have 
had precedence to the exclusion of the judgment, 
because the estate bound by the lien of the judg- 
ment was defeasible by the death of the husband 
before the wife. For the same reason if the hus- 
band survived the wife the estate of the latter was 
divested, and the mortgage only became operative 
against the husband because he had joined in its 
execution. But as to him it was not the first lien, 
he having become subject to a judgment at a time 
anterior to the giving of the mortgage.” 
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CHAPTERS FROM THE ANCIENT JEWISH LAW. 


By Davip WERNER Amram, Of the Philadelphia Bar. 


II. CAUSES 


EWISH law can hardly be distinguished 

from modern law in the number and 

nature of the causes which it recognizes as 
sufficient for divorce. 

The difference between the ancient Jewish 
and our own systems of divorce law lies in 
their fundamental principles: our law is 
founded on the principle that divorce will be 
granted only for cause, whereas at Jewish 
law the ancient principle on which the law 
rests is that the husband may divorce his 
wife at his pleasure. Rabbinical legislation, 
as was pointed out in the previous article, 
and as will be shown more fully hereafter, 
restricted this right and subjected it to judi- 
cial investigation, yet the principle as such 
was always recognized as fundamental. 
There is no doubt that the same principle 
obtained at the English law in the remotest 
antiquity, but it has long since become ob- 
solete. The conservatism of the Orient, and 
especially the tenacity with which the Jews 
held to their past would not permit them to 
declare positively that the principle had _ be- 
come obsolete, and the Rabbis sought rather 
by a system of restrictive legislation to evade 
the logical effect of the application of this 
principle, than to subvert it by repeal. 

All systems of legislation justify divorce 
for the same general reason; viz., because 
the purpose of the marriage relation has 
been defeated; but the specific causes 
deemed sufficient for divorce differ according 
to the ethical view of this relation current in 
different countries, or according to temporary 
considerations of public policy. 

The causes for divorce at Jewish law em- 
brace nearly all those recognized under the 
laws of the United States. There was one 
general class of cases peculiar to the Jewish 
law in which the Court of its own motion 





FOR DIVORCE. 


decreed a divorce, even against the wish of 
the parties, on grounds of public policy. 
This power was exercised in four instances: 

1. When the parties had contracted a 
marriage prohibited by law, such as ‘the 
union of a member of the priestly tribe with 
a divorced woman, or of an Hebrew with a 
heathen woman. In one case a man having 
gone abroad and having been reported dead, 
his wife remarried; shortly thereafter he 
returned, and the Court compelled the second 
husband to divorce the woman; nor was she 
permitted to remarry the first, for a man 
could not remarry his wife after she had 
been married to another and had been di- 
vorced from him. 

2. The law permitted no condonation 
of the crime of adultery committed by the 
woman, and her husband was compelled to 
divorce her. . 

3. To prevent the spread of contagion, 
if One of the parties became afflicted with 
leprosy, they were obliged to separate. 

4. Finally, in the case where a marriage 
had proved fruitless after a cohabitation of 
ten years, divorce was anciently decreed ; 
though the later law abolished the right of 
the Courts to decree a divorce in such case 
of its own motion, and left the parties to sue 
for divorce on this ground if they so desired. 

It is impossible within the limits of this 
article to touch upon all the causes for di- 
vorce at Jewish law; suffice it to say that 
with the single exception of the case where 
both parties agreed to the divorce, the law 
demanded a sound reason in every case in 
which the respondent defended the suit, be- 
fore granting the divorce; if the parties 
agreed, the divorce was granted without any 
cause being shown. 

The wife’s antenuptial incontinence was 
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under the old Mosaic jra) punished 
by death. “If this ' ..., be true and vir- 
ginity be not found for the damsel, then 
they shall bring her to the door of her father’s 
house, and the men of the city shall stone 
her with stones that she die.” With the in- 
‘roduction of the Roman rule in Palestine, 
before the beginning of the present era, the 
right to inflict capital punishment, which 
had always been sparingly exercised, was 
entirely taken away from the Jewish courts, 
and thereafter the husband’s remedy for this 
offence was by divorce. When the husband 
became jealous of his wife and suspected her 
of marital infidelity, she was, under the law 
of the Zora, obliged to submit to the ordeal 
of the “ bitter waters.” Moved by the spirit 
of jealousy, the husband led her to the 
temple ; the officiating priest uncovered her 
head, and placing her before the altar, 
handed her a cup of water in which some of 
the dust from the floor of the sanctuary had 
been dissolved ; then, having first assured 
her that if innocent, she need not fear and 
would be unharmed by the ordeal, he charged 
her with a most solemn oath, by which if 
guilty she would be accursed bodily and 
spiritually ; whereupon she drank the water. 
The purpose of the ordeal was to exact a 
confession from the guilty woman, while the 
innocent one had the assurance that the 
ordeal would leave her unharmed. If the 
husband had at any time been guilty of 
sexual immorality, it was thought that the 
bitter waters would have no effect, even 
though the wife were guilty, showing that 
the ethics of the Rabbis demanded the purity 
of the man as well as of the woman to be 
undefiled. About the time of the destruc- 
tion of the temple (70 a.c} adultery in- 
creased, in consequence of the general 
demoralization brought about by the military 
invasion of the Romans and the devastating 
campaign against Jewish independence; 
therefore the Sanhedrin, under the presidency 
of Rabbi Jochanan ben Sakkai, abolished the 
ordeal entirely, since the temple had been 
destroyed and no priest could superintend 





the rite elsewhere ; and thereafter the woman 
who had committed adultery, or who had by 
her conduct raised a streng suspicion against 
her chastity, was divorced. 

A breach of a positive enactment of the 
Mosaic code, or an offence against Jewish 
customary law by the woman was deemed a 
sufficient ground for divorce. The Mishna 
explains this law as follows: “What is 
meant by a violation of the law of Moses? 
If, for example, she causes her husband to 
eat of forbidden food, if she does not set 
apart the heave offering (Ha/a), or if she 
breaks her vows, for a man cannot dwell 
with a serpent. And what constitutes a 
breach of customary law? If the wife goes 
out unveiled, if she exposes her person on 
the public highway, if she flirts with men. 
Rabbi Tarphon says “if she is a noisy 
woman ;” that is, if she speaks in so loud 
a tone in her own house that the neigh- 
bors can hear her, or if she uses indecent 
language. 

Adultery could technically be committed 
only by the wife; and the immorality of the 
husband was deemed an offence of an en- 
tirely different character, and one which did 
not so essentially violate the nature and 
purpose of marriage. The penalty for a 
single act of adultery by the husband was 
the infliction of corporal punishment by the 
lash, and the presumption of law was that 
the first offence would also be the last; but 
if the offence was continued, the wife could 
sue for divorce on this ground. If the hus- 
band refused to support the wife, the Court 
would, on her petition, compel him to do so ; 
and if he persistently refused to obey the 
order, the Court would grant a divorce to 
the wife. And the difference between this 
law and the law of our States lies in the dif- 
ferent conditions of the times. A woman 
anciently could not engage in any of the 
pursuits of life now open to the sex, in order 
to earn a livelihood, and the lack of the hus- 
band’s support obliged her to return to her 
father’s house ; inasmuch as this was prac- 
tically a separation from the husband, a 











XUM 











a a I NS A IR ead Nak al eA. 





Chapters from the Ancient Fewish Law. 495 





divorce was granted her, the Jewish law 
knowing nothing of a separation from bed 
and board. And on the same principle she 
could obtain a divorce when her husband 
subjected her to continuous ill treatment, 
driving her from him, or beating her. In 
the words of Rabbi Isserles, ‘‘ If a man beat 
his wife, it is considered an offence as if he 
had beaten his neighbor; and if he repeats 
such cruelty, it lies in the power of the Beth 
Din (Court), to reprove him, to excommuni- 
cate him, to punish him with the lash, and 
to place him under oath not to offend again ; 
and if he disobeys the order of the Court 
and breaks his oath, his wife is entitled to a 
divorce, since it is not the custom of men of 
Israel to beat their wives, nor is it to be per- 
mitted; if however she is also at fault, as 
when she curses him or insults his parents 
and neglects her duties, I am.of the opinion 
that he is entitled to chastise her, although 
many Rabbis have ruled that it is forbiddéen 
to beat even a wicked woman. If there is 
any dispute as to the facts, the burden of 
proving her fault lies on the husband, for the 
presumption of innocence is a/ways in favor 
of the woman.” To this opinion a distin- 
guished commentator adds: “The fault is 
even greater than an attack upon a neighbor, 
for a man is not obliged to uphold the honor 
of his neighbor, whereas the honor of his 
wife must be as sacred to him as his own, 
and he is in duty bound to maintain it. The 
wife’s honor rises with that of her husband, 
but does not fall with his disgrace. A 
woman is given to a man as a companion 
through life, and not as an innocent victim 
for his malice; she lives under the same 
roof, reposing the utmost confidence in him: 
how then shall the law allow this confidence 
to be abused?” 

If the husband was engaged in a malodor- 
ous business which rendered cohabitation 
with him intolerable, the wife was entitled 
to a divorce. In one case the husband who 
was a tanner died, and the widow was 
claimed in marriage by the deceased hus- 
band’s brother under the law of the Levirate 








marriage (Deut. xxv. 5-10). She however 
refused to marry him, saying, “ I did manage 
to survive your brother, but I could not live 
throug! it again.” He appealed to the 


Court relief, but the Court sustained 
her obj ; 

The | its thought polygamy permis- 
sible, p d the ladies agreed. And an 
old law ided that if a man married a 
second in without having obtained the 


consent of his first wife, the latter was en- 
titled to a divorce. Polygamy had ceased 
to exist among the Jews as early as the fifth 
century, aiid it was officially interdicted in 


the eleve' _ century by the decree of Rabbi 
Gershom yence. 

Divorce: ertion was unknown among 
the Jews, f decree could be made unless 
the husba: present and personally gave 
the bill ei u =rcement. How the difficulties 
of this law overcome has been described 
in the artic Divorces on Condition” in 
the Augu ) number of this magazine. 

This r he leading causes for di- 
vorce at — ‘aw will impress the reader 
with one | imely that divorces were 
allowed cause shown and coram 
judice. ises are such as most of our 
States re as sufficient, on account of 
their ink estructiveness of family life. 
The spirit ‘ewish law was opposed to di- 
vorce for : reason that the spirit of our 
laws anta ; it, and the spirit of Jewish 
law did 1 ose divorce in theory alone, 
for it wa duty of the judges to effect a 


reconcili: ‘n of the parties whenever it was 
possible. ae faults of the system of divorce 
at Jewish law are marked, viewed from a sub- 
jective standpoint ; yet an historical study 
of the cond‘ «: of the people among whom 


it was de -d and of the circumstances 
which pr the adoption of the different 
laws, po’ distinct ethical advance of 
the Jewis ’ over all the contemporary legal 
systems to a flattering equality in legal 
reasoni' able legislation with Rome, 
the mo: lished law-making people of 
the wor 
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LONDON LEGAL LETTER. 


Lonpon, Sept. 10, 1892. 


Report. The Judges have been conferring 
from time to time during the present year, for the 
purpose of inquiring into any defects in the sys- 
tem of procedure, and in the administration of 
the law in the High Court of Justice. The result 
of these deliberations was issued just before the 
commencement of the Long Vacation. The pro- 
posals made are to a large extent in accordance 
with professional expectations, and should receive, 
I think, general approval. I shall confine my- 
self toa sketch of the Report’s more salient fea- 
tures, mere detail being of course devoid of in- 
terest. As I have mentioned in more than one 
letter, a prominent difficulty has been how to ar- 
range for the constant presence of a sufficient 
number of judges in London to provide for the 
continuous administration of justice, and at the 
same time for a sufficient attendance of judges in 
the country to satisfy local requirements. The 
Council now proposes a scheme of judicial labor 
which would secure the presence in London of 
never fewer than eight, and for the greater number 
of working days in the legal year, more than eight 
judges of the Queen’s Bench Division. If this 
plan can be effectually carried out, the wheels of 
our old Circuit system should move sufficiently 
smoothly. Perhaps the most interesting section 
of the Report is that which recommends the in- 
stitution of a Court of Appeal in criminal cases. 
“There is a great diversity,” say the Judges, “in 
the sentences passed by different courts in respect 
of offences of the same kind, where the circum- 
stances are very similar. It is much to be desired 
that this diversity should if possible be avoided. 
It often happens, when a person is convicted of a 
serious crime, and is sentenced to a severe pun- 
ishment, and most frequently when a person is 
convicted of murder, that a petition is presented, 
after having been circulated for signatures, and 
the Home Secretary is pressed to review the find- 
ing of the jury, and the sentence of the judge. 
This review is not asked for on the ground of the 
exercise of the prerogative of mercy, but by way 
of appeal, upon the assertion that the verdict or 
sentence was wrong. The request is really an 
appeal, and not merely a petition. That appeal 


| throws at times more responsibility on the Home 
B lke~ Council of Judges has at last made its | Secretary than any one man ought to have im- 





posed upon him.” It is suggested that this Court 
should consist of seven Common Law judges, 
with a quorum of five. It would, however, in the 
opinion of the Judges, be contrary to the funda- 
mental rules of English Criminal Law to interfere 
with a verdict of acquittal, so that no man who 
has once been acquitted should be put in danger 
again in respect of the same accusation. 

In thus recommending the creation of a Court 
of Criminal Appeal, the Judges are only giving 
effect to an opinion which has gradually gained 
ground with the public ; it is no doubt a distinct 
innovation, but the circumstances alluded to,in the 
Report, as quoted above, have rendered it inevi- 
table. 

The New Government is now complete, and all 
important appointments have been made. Con- 
trary to expectation, but in accordance with a fre- 
quent rumor, Mr. Asquith, Q. C., of whom I 
spoke in my last letter, has been made Home Sec- 
retary. Sir Charles Russell again becomes Liberal 
Attorney-General, with Mr. Bigley, Q. C., one of 
the leaders of the Chancery Bar, as Solicitor-Gen- 
eral. As in Mr. Gladstone’s last administration, 
the Woolsack is occupied by Lord Herschell. 
The principal public diversion of the recess has 
been the Labouchere episode. Mr. Labouchere, 
M. P., the well-known editor of “ Truth,” reflect- 


| ing that he had consistently dowered the Liberal 





party with his support in the columns of his jour- 
nal, arrived at the conclusion that he should find 
a place in Mr. Gladstone’s cabinet. This dis- 
tinction not having been conferred, Mr. Labou- 
chere then began to assert, through the medium 
of ‘* Truth,” that he owed his rejection to royal 
disfavor. It now, however, abundantly appears 
that his exclusion from office was exclusively due 
to Mr, Gladstone’s own opinion that the editor of 


“Truth” was, from the nature of his occupation, 


incapacitated from serving in the inner sanctum of 
political life. The humor of the incident consists 
in Mr. Labouchere’s feverish asseverations that it 
was a matter of indifference to him whether he 
received office or not, and the conspicuous keen- 


ness of his disappointment. 


. 
* * 
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THE GREEN BAG. 


= following, received from an Oregon 
subscriber, certainly ought to “ entertain ” 
our readers : — 


PorTLAND, OREGON, Aug. 30, 1892. 
Editor the “ Green Bag”’: 


Dear Sir, —I enclose herewith the originals of a 
letter and document, swz generis, which recently 
came into my possession. The unique petition to 
the Ohio Supreme Court, given in the August 
number of the ‘‘Green Bag,” represents Eastern 
eccentricity ; and it suggests itself to me that perhaps 
a specimen of an Oregon J. P’s. work would not 
be wholly without interest to the readers of the 
‘Green Bag.’ In case you see fit to publish the 
enclosed “specimens,” give the letter first and then 
the document. 

Yours respectfully, 


SANDY OREGON August 17 1892. 


. Portland 


Sir I recived your Letter from the 13 ist in 
regard To that Cow you bought of me, in the first 
part of June 1892. I am sory to Say that you have 
Lost said Cow. But as you Treden me, To Eather 
have a nother Cow, Or the money refonded, sutch 
you Can not Expect from me, you had your Choise 
amongst my Cows, it would benn Inmatriel to me 
witch one you took, and i Considder said Cow was 
not sick when you Came thare whit Mr. F and 
bought her, to my best Ability. Conseequntoley you 
Can not recover said money, after haven said Cow 
9 weeks in your posesion whitout notelifying me of 
the Case. 





Mr. — 


Respectfuley yours 


63 





Justice Courr County 
Or CLACKAMAS 
STATE OF OREGON 


PERSONABLE apperd before me the undersighned 
a Justice of the Peace, in and for said County above 
mention, Of District No. 13 well Known 
To me asa reputal and Honest man. Certifying under 
Oath That he sold a Cow, To —— —— of Portland 
Oregon in the first part Of June 1892, and that said 
Cow was not sick at the time when said Cow was 
Taken away from his premmisis To his best Ability 

(Signed) 

Subcribed and sworn To This seventeen day of 

August 1892. 














Fustice of the Peace, 
Districe No. 13 


LEGAL ANTIQUITIES. 


THE following 1s a copy of the indictment upon 
which Bothwell was tried for the murder of Lord 
Darnley : — 


“You, James earl Bothwell, lord of Hallis, Crevgch- 
ton, &c., are indicted on account of the cruel and 
horrid murder of the most excellent, most high and 
most mighty prince the king, the late most dear 
spouse of the queen’s majesty, our sovereign lady, 
committed in the dead of night, at his house near the 
church of the Fields in this City, as he was taking 
his rest, by treasonably setting fire to a great quan- 
tity of gunpowder in the said house, by the violence 
whereof the whole house was blown up into the air, 
and the king himself by you killed traitorously and 
cruelly, wilfully and by premeditated felony. And 
this you did on the 9th day of Feb. last past, in the 
dead of the night as aforesaid, as is notorious and 
you can not deny. 


Wuen Phryne was prosecuted on a capital 
charge at Athens, her advocate, Hyperides, know- 
ing she was the most beautiful of women, and the 
original of the Venus of Praxiteles, took care to 
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place her in full view of her judges, and even 
arranged the details of her dress to the best 
advantage. He then used his highest oratorical 
arts to excite the pity of the court, and so sub- 
dued their feelings that they could not find it in 
their hearts to condemn, and she was acquitted. 
The result was that the public prosecutor, Euthias, 
swore he would never prosecute another. The 
court also were so conscious of the disturbing 
cause of their judgment that they made a rule 
that in future no accused person, man or woman, 
should be present in court at the time of the 
decision. 

An old law tract assumes to give in this simple 
language the origin of the tenancy by the law or 
courtesy of England: “It was called the law of 
England because it was invented in England on 
behalf of poor gentlemen who married gentle- 
women, and had nothing to support themselves 
after their wives’ death.” 





FACETIZ. 


“‘ My Lord, I assure you there is no understand- 
ing between us,” exclaimed an eminent English 
lawyer who had been suspected of collusion with 
the counsel who represented the other side. Lord 
Eldon thereupon observed : “‘ I once heard a squire 
in the House of Commons say of himself and an- 
other squire : ‘ We never through life had one idea 
between us; but I tremble for the suitors when 
I am told that two distinguished practitioners have 
no understanding between them!” 


“ Wuart side is the gentleman on?” asked the 
stranger who had been listening for two hours to 
a lawyer arguing a case in the Supreme Court. 
“T don’t know,” replied the gentlemanly door- 
keeper ; “he has n’t committed himself yet.” 


A CERTAIN lawyer of New York City, who is dis- 
tinguished not only in his profession, but as a man 
of affairs, owns a delightful summer home in Ver- 
mont. His neighbors there tell this story about 
his youngest child, a girl not more than ten years 
of age. After much coaxing this little girl had 





prevailed upon her father to buy her a donkey and 
acart. The first day of the donkey’s arrival he was 
permitted to browse on the lawn. The child fol- 
lowed the little animal about, and thinking that 
his countenance wore an uncommonly sad ex- 
pression, she cautiously approached him, and, 
stroking his nose gently with her soft little hands, 
cooed in his ear: “ Poor donkey! you feel lone- 
some, don’t you? But never mind, papa will be 
here to-morrow, and then you will have company.” 





“ AnD now, gentlemen of the jury,” wound up 
the lawyer, “and now can you, with easy con- 
sciences, refuse to bring in a verdict for this young 
woman? Think of her, with her husband killed 
by this railway corporation, and contemplate her 
situation, left alone, a widow, at the tender age of 
twenty-seven! Think —” 

But he was interrupted by the poor young 
widow, who raised her eyes, and in a voice chok- 
ing with tears, sobbed : “ Not twenty-seven, please, 
— twenty-five!” 


A LAWYER retained in a case of assault and bat- 
tery was cross-examining a witness in relation to 
the force of a blow struck: ‘“ What kind of a blow 
was given?” “A blow of the common kind.” 
“ Describe the blow.” “Iam not good at descrip- 
tion.” “Show me what kind of a blow it was.” 
“T cannot.” “You must.’”’ “I won't.” The 
lawyer appealed to the court. The court told 
the witness that if the counsel insisted upon his 
showing what kind of a blow it was, he must do so. 
‘Do you insist upon it?” asked the witness. “I 
do.” “Well, then, since you compel me to show 
you, it was this kind of a blow ;”’ at the same time 
suiting the action to the word, and knocking over 
the astonished disciple of Coke upon Littleton. 
When the iawyer arose to his feet, he said he did 
not wish to ask the witness any more questions. 





A NEGRO came before a justice of the peace and 
signed a pledge, promising to give up the use of 
all intoxicating liquors. Ten days afterwards the 
Judge met him, and, greatly to his astonishment, 
found him a good deal under the influence of 
liquor. 

“ Why, Erasmus,” cried the Judge, “ God bless 
me! how is this, and after your solemn affidavit 
too? You have broken your oath, Erasmus.” 

















YIM 
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“Not at all, Jedge, — not at all, sir!” cried 
Erasmus, with alacrity. “De affidavy stands as 
when fust sworn and subscribed to; but bein’ 
as you know, Jedge, a man of Websterian educa- 
tion, I have added a few trifling codicils to de 
original dockerment.” 

“ Codicils, Erasmus,— what do you mean by 
codicils ?” 

“Well, Jedge, Ill explain ; I'll give them codi- 
cils to you in the regular order. I’ve got the 
dockerment right here, and I’ve never let it go 
out ob my hands since I got it ;” and Erasmus drew 
from over his heart the precious paper. With a 
grand flourish he read: “‘* Codicil de fust — Dis co- 
dicil is to certify dat the meanin’ and intent of the 
above insterment is hereby so moderfied an’ set 
aside as to allow the affiant de triflin’ indulgence 
of one cocktail befo’ he go to breakfas’.’ 

‘* Well, Jedge,” said Erasmus, lifting his eyes 
from the paper, “ that codicil appear ekal to the 
requirement of de subscriber for about fo’ days ; 
den we had,” casting his eyes upon the paper, 
’ Codicil de Sec’un— De above affidavy an’ codicil 
is hereby affirm an’ am to remain in full fo’ce an’ 
effec’, ’ceptin’ sich sections, claws, an’ parts of 
clawses as would conflic’ wid de allowance to de 
affiant of a appetizer before each meal, bein’ tree 
drinks per diem, be de same more or less.’” 

Here Erasmus again lifted his eyes from the 
document, and explained as follows : — 

‘¢On dis las’ codicil] de subscriber existed in 
tol’able comfort about fo’ mo’ days, when it not 
bein’ found to rise to de hight of all demands, 
I felt obleged, Jedge, toadd: ‘Codicil de Third 
— All de above orginal dockerment an’ codicils 
are hereby proclaimed to be of full fo’ce an’ effec’, 
pervided dat no part of dare contents be so con- 
strued as to interfere wid de inherin’ right of de 
undersigned affiant and codicilist to partake of 
some sich suitable stimerlent as shall, in his judg- 
ment, be deemed necessary to de decent an’ proper 
arousin’ of de dorman’ energies of his phisical an’ 
mental constitution.’ ” 

“ And is this the last of the codicils, Erasmus?” 

“It’s de finis, Jedge. It appears to fill all de 
*quirements, an’ is ekal to all de ’mergencies dat 
has yet arose.” 


“You say the officer arrested you while you 


were quietly minding your own business?” 


“Yes, your honor. He caught me suddenly by 





the coat-collar, and threatened to strike’ me with 
his club unless I accompanied him to the station- 
house.” 

“You were quietly attending to your own busi- 
ness; making no noise or disturbance of any 
kind?” 

“* None whatever.” 

“ That is very strange. What is your business ?¢’ 

“T’m a burglar.” 


Legal Object Lessons. —IV. 























A FOREIGN ATTACHMENT. 


NOTES. 


WE note that the “ Union Law School” of Chi- 
cago, of which Marshall D. Ewell is Dean, has 
changed its name, and will henceforth be known 
as “The Kent Law School” of Chicago. 





THE late Mr. Justice Swayne was not without 
vanity in respect to his classical acquirements. 
On one occasion, when he was holding the Circuit 
at Detroit, in a case where Hon. Alfred Russell 
represented one purty, his (Russell’s) client was 
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about to suffer a nonsuit on account of the failure 
of a witness (one Bela Chapman, from the island 
of Mackinaw) to respond to the subpcena. Sud- 
denly Mr. Chapman entered the court-room. 
“ Here the witness is,” said Mr. Russell, ** Deus ex 
Machiné” (Mackinaw). The Judge promptly 
rejoined, * ec deus intersit nisi dignus vindice 
ngdus.” 
LAWYERS must be superior to other men, for 
they are generally seen at their best when going 
through the greatest trials of their lives. 


A GENTLEMAN, long a resident of this capital, says 
a Washington correspondent of the Louisville 
** Courier-Journal,” used to relate that his father, 
a practitioner at the bar of the Supreme Court, 
once sent him, when a small boy, to the house of 
the Chief-Justice for some legal papers. He ap- 
peared before Marshall with something like that 
feeling of reverence with which the Ibo prostrates 
himself before his fetich, — with something of that 
awe with which the barbarian Gaul approached 
the Roman Senate, sitting among the ruins of the 
Forum. 

He presented the note, and the Chief-Justice 
was not slow to detect the bashfulness of the lad. 
He read the note, selected the papers, tied them 
up in a bundle, and then said, “ Billy, I believe I 
can beat you playing marbles; come into the 
yard and we will have a game.” ‘The boy as- 
sented, and soon he was engaged in that childish 
play with the foremost intellect of the Western 
hemisphere. All his embarrassment was gone ; 
and the game proved to be exciting and closely 
contested, both being skilful players. 





When Chief-Justice of the United States, Mar- | 
shall used to spend much of his time at his home | 
in Richmond. ‘The court had comparatively a | 


small docket then, and the vacations were more 
frequent and longer in duration. He would bun- 
dle up submitted cases, go to Richmond for the 
vacation, and write his decisions there. He had 
a spacious mansion in the outskirts of the city, 
and in his grounds was a noted spring of pure 
water, surrounded by splendid elms and giant 
oaks; and in pleasant weather the great jurist 
would retire to the spring to read and ponder the 
legal records upon which he was to adjudicate. 
Near by was a school-house, the pupils attending 
which got water at his spring. 





No boy or girl ever went there for water that 
the old man did not have a kindly greeting for, 
and words of advice or encouragement. He often 
engaged in their games at playtime, and it was a 
common sight to see the boys chasing him, after 
he had hurled at them that greatest of all affronts 
to the schoolboy of fifty or eighty years ago, — 
“school butter,’ — something the old fellow was 
almost certain to do every day, when it was about 
time for the boys to return to their studies. And 
yet boyish as the man was, full of animal spirits as 
he was, it is said of him by William Wirt that had 
a flower of fancy sprung up in the train of his 
thought, he would have crushed it as he would an 
adder. On the bench, he was human reason in- 
carnate ; in private station, he was the kindliest 
and most playful of men. As Chief-Justice, he 
was a Hamiltonian federalist ; as John Marshall, 
he was more than a Jeffersonian democrat. 


THE Bombay High Court recently sent back a 
record to the district whence it came, with an 
order that a fair transcript be made of the illegible 
handwriting of the magistrate. We wonder that 
some such steps are not more frequently taken. 
A lesson is sorely needed by many officers, who 
appear to think that their lofty position relieves 
them from the obligation of writing a legible hand. 
This is so utterly selfish! Perhaps five minutes’ 
time is saved by scribbling in haste the deposition 
of a witness, but hours are wasted by clerks and 
copyists, and by the appellate court, in the en- 
deavor to decipher the scrawl. It may cause a 
failure of justice. We remember a deposition 
which contained the following remarkable passage : 
“My cow has now upper garments which my calf 
has spilt. My uncle smoked each day for all his 
life.” ‘The deposition was sent back to the magis- 
trate who had written it, and he explained that the 
passage was, “The plaintiff was not at all present 
when the cart was upset: The plaintiff walked 
that day and did not drive.” Suppose that appli- 
cation were made for sanction to prosecute for 
perjury, and the only record of the evidence were 
a hieroglyph such as that was ! — /ndian Jurist. 


In regard to the appointment of counsel by the 
court for undefended prisoners in murder cases, 
the “Indian Jurist”? says: “Some session judges 
regard this as a good thing, that must go round 
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the local bar and nominate for the defence learn- 
ing-boys and pleaders who seldom hold any brief 
in court. This is utterly wrong. The object of 
this concession is that the prisoner shall have 
professional assistance, and he ought to have the 
best professional assistance that can be obtained 
for the money. A man’s life is not a subject for 
experimental assays of the skill of untried plead- 
ers. ‘The judge ought to nominate for the de- 
fence the best pleaders that can be induced to 
accept the work for the fee that is given.” 


> 


fiecent Deaths. 


Str WILLIAM JOHNSTON Ritcuik, Chief-Justice 
of the Supreme Court of Canada, died at Ottawa, 
September 27, aged seventy-nine years. 

Sir William came of an illustrious legal family, 
his father having been Chief-Justice of Nova 
Scotia, a position now held by a younger brother. 
He was called to the bar of New Brunswick in 
1838, and became Queen’s Counsel in 1854. In 
the latter year he was named a member of the 
Executive Council of New Brunswick, and in 
1855 he became a Puisne Judge of the Provin- 
cial Supreme Court. Ten years later he was ap- 
pointed Chief-Justice of the same court. In 1875 
he was called to the Federal Supreme Court at 
Ottawa, and in 1879 he succeeded Sir Buell Rich- 
ards as Chief-Justice. 

Her Majesty conferred upon him the honor of 
Knighthood in 1881. 

(A portrait of Sir William J. Ritchie was pub- 
lished in the “ Green Bag,” June, 1890.) 


NATHANIEL CLEVELAND Moak, one of the best- 
known lawyers in the State of New York, died at 
his home in Albany, N. Y., on September 17. He 
was born in Sharon, Otsego County, Oct. 3, 1833, 
and worked his way up from a farm hand to a 
creditable position in the legal profession. He 
studied law with James E. Dewey of Cherry Val- 
ley, and was admitted to the bar in 1856. In 
1867 he went to Albany as partner in the firm of 
Smith, Bancroft & Moak. In 1871 Mr. Moak 
was elected District Attorney of Albany County, 
and during his term of office prosecuted the cele- 
brated Lowenstein murder case, and that of Phelps, 





the defaulting clerk in the State Treasurer’s office. 
He retired from political life at the end of his 
term. He was famed for his thorough prepara- 
tion of his cases, and won a notable reputation 
during the Jesse Billings murder trial. Mr. Moak’s 
contributions to legal literature have been very 
extensive. 

(An excellent portrait of Mr. Moak was pub- 
lished in the “Green Bag,” April, 1890.) 


Hon. FRANCIS KERNAN, an eminent lawyer of 
New York State, died in Utica, N. Y., on Sep- 
tember 7. 

He was born in Steuben County, N. Y., Jan. 
14, 1816. He received his education at the 
Georgetown College in the District of Columbia, 
and chose the law for his profession, settling at 
Utica, N. Y. He held for a time the office of 
Reporter of the Court of Appeals in New York 
State, and was elected to the Legislature. In 
1862 he was nominated by his party for Congress 
in the Oneida District, Roscoe Conkling opposing 
him. The contest was a very bitter one, but Ker- 
nan was successful. In 1872 he was nominated 
for Governor, but was defeated by John A. Dix. 
When his party gained control of the Legislature 
by the election of 1874, the senatorship was con- 
ceded to Francis Kernan, and he was elected in 
January of the following year. After his term in 
the Senate expired, Mr. Kernan resumed the prac- 
tice of his profession in Utica, in which he con- 
tinued until he retired from all active work some 
five or six years ago. 


REVIEWS. 


AN article of immediate and almost sensational 
interest is Professor Jenks’s paper on “ Money in 
Practical Politics,” in the October CEenrury, de- 
scribing the methods, shamefully common, in what 
are called “practical politics” in this country. 
The opening paper of the number is a very 
striking piece of autobiography by Archibald 
Forbes, the famous war correspondent, who de- 
scribes in the first of a series of two papers what 
he saw of the Paris Commune. Harry Fenn very 
curiously illustrates a paper by Charles Howard 
Shinn on “ Picturesque Plant Life of California.’ 
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In the short stories of this number a new writer is 
introduced, Hayden Carruth, a New York journalist, 
who tells the story of. “ Doggett’s Last Migration.” 
The poet Aldrich has a short story called “ For 
Bravery on the Field of Battle,” and Miss Viola 
Roseboro’ tells of “The Village Alien.” The final 
instalments of several serials are given in this num- 
ber, including the last of Mr. Stedman’s notable 
papers on Poetry, the present paper being enti- 
tled “The Faculty Divine.” Also the concluding 
chapters of Mrs. Foote’s “ Chosen Valley,” Mr. 
Fuller's “Chatelaine of La Trinité,” and Mr. Fox’s 
“ Mountain Europa.” Mr. Glave, the well-known 
traveller, in his paper on Alaska, describes his re- 
turn to the coast. 


THE paper to which most readers will turn first 
upon opening the pages of the October NEw Enc- 
LAND MaGazZINE is Miss Lucy Larcom’s “ In the 
Ossipee Glens.” Arthur Wentworth Eaton, who 
is well known as an authority upon Nova Scotian 
history and affairs, describes “The Acadian Prov- 
ince-by-the-Sea,” and its legends and traditions, 
with a great deal of charm and freshness. The 
article is finely illustrated. ‘“ Columbus and his 
Friends” is the subject of a valuable historical 
essay, by Isaac Bassett Choate. Hon. L. G. 
Power writes on “The Whereabouts of Vinland.” 
The revolution in Venezuela gives timeliness to 
the article on “The Republic of Venezuela,” by 
Don Nicanor Bolet-Paraza, the Envoy Extraordi- 
nary and Minister Plenipotentiary to the United 
States. Walter Blackburn Harte contributes the 
first paper of a series on “‘ The Philosophical Basis 
of Fiction.” Richard Marsh has the opening in- 
stalment of an amusing story, “‘ A Prophet,” which 
shows literary powers of a high order. 


In the PowiricaL ScIENCE QUARTERLY for Sep- 
tember, Prof. B. Moore completes his series of ar- 
ticles on “ Asylum in Legations and in Vessels ;” 
Albert Clark Stevens of Bradstreet’s deals with 
the proposed Anti-Option legislation in discussing 
the “ Utility of Speculation ;’’ George K. Holmes 
of the United States Census Bureau contributes a 
very complete review of “ Usury in Law, in Prac- 
tice, and in Psychology ;” N. H. Thompson of 
the United States Treasury Department offers sug- 
gestions as to reform in the “ Control in National 
Expenditures ;” Prof. Jesse Macy writes of “The 





English Crown as an Aid to the Democracy ;” 
Prof. Wm. A. Dunning completes his review of 
“Trish Land Legislation since 1845 ;”” and Prof. 
A. D. Morse treats of “ The Republican Party, — 
its Origin and Tasks.” 


In ScriBNER’s Macazine for October is begun 
a series of articles on “ The World’s Fair at Chi- 
cago, Mr. H. C. Bunner giving a picturesque de- 
scription of “The Making of the White City.” 
The article is finely illustrated. W. C. Brownell 
continues his interesting papers on “ French Art” 
with reproductions of pictures by leading French 
artists. Two articles in the number have a very 
practical educational value: “ A School for Street 
Arabs,” by Edmund R. Shearman, and “The 
Education of the Deaf and Dumb,” by Walter B. 
Peet. The fiction of the number includes another 
‘Story of a Western Town,” by Octave Thanet, 
entitled “Tommy and Thomas,” which describes 
the rise of a Western politician (illustrated by 
A. B. Frost) ; Bliss Perry, the author of “The 
Broughton House,” begins an amusing story of 
life at Mount Desert, entitled “Salem Kittredge, 
Theologue.” 

THE contributions to the October ARENA are 
varied, interesting, and able. In this issue Hon. 
Thomas E. Watson appears in a thoughtful paper 
on the “‘ Negro Question in the South.” Con- 
gressman Brosius discusses in a thoughtful man- 
ner the plan of limiting the number of the House 
of Representatives. Rev. Thomas P. Hughes, 
D. D., answers Ibn Ishak in a masterly contribu- 
tion entitled “ Has Islam a Future?” Under the 
title, “ The True Character of Christopher Colum- 
bus,” Mr. A. P. Dunlop gives a severe arraign- 
ment of Columbus, quoting numerous authorities. 
One of the most notable features of this issue 
is the closing of the Symposium on Woman’s 
Dress, prepared under the auspices of the Na- 
tional Council of Women of America. The editor 
also supplements this symposium with a striking 
editorial entitled “The Next Step Forward for 
Women.” This paper is illustrated. Among 
other leading features of this issue should be 
mentioned the superbly illustrated sketch of Ed- 
ward Hugh Sothern, the brilliant young American 
actor, the continuation of the Bacon-Shakspeare 
discussion, a striking paper on Astrology, by Ed- 
gar Lee, of London, and a paper by Sylvester 
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Baxter on “ The Social and Economic Influences 
of the Bicycle.” 

THE October number of HaRPER’s MaGaZINE is 
of unusual interest. its illustrated articles include 
“The Baptismal Font of America,” by Frank H. 
Mason ; “Tiger Hunting in Mysore,” by R. Caton 
Woodville ; “ Paris along the Seine,” by Theodore 
Child, and the second paper on “A Collection of 
Death Masks,” by Laurence Hutton. President 
Charles F. Thwing contributes an interesting arti- 
cle on “ Education in the West ;”’ James Russell 
Lowell’s papers on English Dramatists ar> con- 
tinued, the subject in this number being “ Beau- 
mont and Fletcher.” The fiction includes further 
chapters of “The World of Chance,” by William 
Dean Howells, and “ Jane Field,” by Mary E. 
Wilkins. 

THE complete novel in Lipprncott’s MaGaZzINE 
for October is entitled “ The Kiss of Gold,” and 
is written by Miss Kate Jordan. Other interesting 
contents of this number are “ The Carnival at St. 
Louis,” by James Cox ; “Old Paris,” by Sigmund 
J. Cauffman ; “James Russell Lowell,” by Richard 
Henry Stoddard; and “ Men of the Day,” by 
M. Crofton. One or two short stories and the 
usual amount of poetry serve to fill out an unusually 
interesting issue. 

The October ATLANTIC opens with an able pa- 
per by James C. Carter, entitled “ Mr. Tilden.” 
He gives an interesting résumé of Samuel J. Til- 
den’s place in public life. Mrs. Deland, in “ The 
Story of a Child,” gives some delightful passages 
in the life of her heroine. Alexander Brown, 
author of the “ Genesis of the United States,” has 
a paper on “ The English Occupancy of North 
America,” and incidentally endeavors to put Cap- 
tain John Smith back into his rightful obscurity. 
Mr. Hale’s amusing papers on “ A New England 
Boyhood ” are continued ; and Boston Common, 
and his associations with it, forms the subject of 
this new instalment. Professor Shaler writes on 
a subject of the day, namely, “ The Betterment 
of our Highways ;”’ and Mary A. Jordan has an 
article on “ The College for Women.” 


IF it were possible to shut all the strong interest 
of the month between the light covers of a monthly 
magazine, the October CosMOPOLITAN would do it. 





As usual, the illustrations are more numerous and 
varied in character than those of the other leading 
magazines ; the articles are as short and as much 
to the point as is consistent with literary finish ; 
and one has the sense of a vigorous and newly 
appreciative grasp even of subjects which in them-_ 
selves are familiar. Perhaps this quality of vigor 
and freshness is most conspicuously displayed in 
the three articles contributed by Henry Cabot 
Lodge, John A. Cockerill, and Murat Halstead, of 
which the themes are, respectively, “ As to Certain 
Accepted Heroes,” ‘ Phases of Contemporary 
Journalism,” and “ Liberal Tendencies in Eu- 
rope.” In these, we venture to say, the reader 
will find new thought, in phrase that cuts its way 
and insists on being quoted. But, after all, this 
strong individuality is noticed throughout the cur- 
rent number, in about the degree which the public 
has learned to expect. 


BOOK NOTICES. 


THE AMERICAN PROBATE REPORTS, containing re- 
cent cases of general value decided in the courts 
of the several States on points of probate law, with 
notes and references by CHARLES FISKE BEACH, 
Jr., of the New York Bar. Vol. VII. Baker, 
Voorhis & Co., New York, 1892. Law sheep. 


$5.50 net. 


This last volume of this excellent series of Re- 
ports contains over one hundred reported cases cov- 
ering almost every subject of Probate Law. Mr. 
Beach’s notes and references give additional value 
to the work. 


THE Law or BANK CHECKS IN THE UNITED STATES, 
as determined by the leading courts of this coun- 
try and of England, with references to American 
and English decisions. By Henry C. Van 
ScHaack of the Denver Bar. The Chain & 
Hardy Co., Denver, Colorado, 1892. One 
vol. Law sheep. $3.50. 


In a small volume of 290 pages, Mr. Van Schaack 
has very clearly and concisely stated the law relating 
to the important subject of bank checks. His work 
seems to have been done thoroughly and conscien- 
tiously, and this treatise should find favor not only 
with the legal profession, but also with bank officers, 
to whom it will prove a valuable assistant. The 
typographical part of the book is excellent. 
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PRINCIPLES OF THE LAW OF REAL PROPERTY, in- 
tended as a first book for the use of students 
* in Conveyancing. By the late JosHua WILLIAMS 
of Lincoln’s Inn. The Seventeenth Edition 
re-arranged and partly rewritten by his son, T. 
CypRIAN WiLuiAMs. The Boston Book Com- 


pany, Boston, Mass., 1892. One vol. Law | 


sheep. $5.00 net. 


Although put forward as the seventeenth edition 
of the late Mr. Joshua Williams’s “ Principles of the 
Law of Real Property,” this volume is to a large ex- 
tent a new book. The present editor, in view of the 
great changes in the English law and practice, has 
practically remodelled the book after a design of 
his own, and has largely changed and added to the 
text. But with all the changes made the work is 
still essentially an English one, no endeavor having 
apparently been made to make it embrace American 
law and practice. 

This edition is of peculiar interest to the profes- 
sion, it being the first law book published under the 
International Copyright Law. One good result of 
this law should, and we trust will, be the re-editing 
of many of the standard English text-books, so as to 
make them applicable to the laws of the British colo- 
nies and the United States as well as to those of 
England. Verd. sap. 


BENJAMIN’S TREATISE ON THE LAW OF SALE OF 
PERSONAL PROPERTY, with reference to the 
American decisions and to the French Code 
and Civil Law. Sixth American Edition from 
the latest English Edition. With American 
Notes by Edmund H. and Samuel C. Bennett. 
Houghton, Mifflin & Co., Boston and New 
York, 1892. One vol. Law sheep. $6.00. 


This is one of the few works which have easily 
maintained their position as standard text-books, and 


it is likely to do so for a long time to come. This 
last edition comes from the hands of able editors, 
and their notes add greatly to its value. In its pres- 
ent form the work is admirable in every respect, and 
as a working tool for the practising lawyer and guide 
for law students leaves nothing to be desired. 


LaAwyYEr’s REpoRTS ANNOTATED. Book XV. All 
current cases of general value and importance 
decided in the United States, State, and Terri- 
torial Courts, with full annotations by Ropert 
Desty, Editor. The Lawyer’s Co-operative 
Publishing Company, Rochester, N. Y., 1892. 
$5.00 net. 


This series of reports continues to maintain the high 
degree of excellence which has been a distinguishing 
feature from the first volume Mr. Desty’s annota- 
tions are as valuable as ever, and his selection of 
cases reported shows much care and discrimination. 


PENNSYLVANIA COLONIAL Cases. ‘The administra- 
tion of law in Pennsylvania priqr to A. D. 1700, 
as shown in the cases decided and in the court 
proceedings. By Hon. Samue, W. PEnny- 
PACKER, LL.D. Rees, Welsh & Co., Philadel- 
phia, 1892. Lawsheep. $3.50. 


To the legal profession and to the antiquarian as 
well, this volume will prove of exceptional interest. 
The earliest case reported is that of Noble v. Man, 
which dates back to the 2oth day of the 4th month, 
1683, or about seventy years before the earliest 
case reported in Dallas’s Reports. While these 
cases may not be of great practical value to the 
practising lawyer of the present generation, they cer- 
tainly show that the law, even at that early day, was 
administered in Pennsylvania with a considerable de- 
gree of technical skill, and was distinguished by a 
spirit of justice and fairness, in both the findings of 
the juries and the decisions of the judges. 
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THE Rr. Hon. SIR JAMES HENNEN. 





